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In the Court of Appeals of the District of Columbia. 


No. 1791. 

Mary Ellen O’Brien et al., Executors, &c., Appellants, 

vs. 

Pabst Brewing Co., a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 45830. 

Mary Ellen O’Brien and John E. McNally, Executors of the 
Estate of Daniel O’Brien, Deceased, Plaintiffs, 

vs. 

Pabst Brewing Company, a Corporation, Defendant. 

United States oe America, District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration , etc. 

Filed December 15, 1902. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

Daniel O’Brien, Plaintiff, 
vs. 

Pabst Brewing Company, a Corporation, Defendant. 

First count. The plaintiff sues the defendant, a body corporate, 
existing under and by virtue of the laws of the State of Wisconsin, 
and having an office and doing business in the District of Columbia, 
for money payable by the defendant to the plaintiff, for that, 
whereas, heretofore, to wit: on the — day of June, 1902, and for a 
long time prior, as well as subsequent thereto, the plaintiff was, and 
now is, the owner of all that piece or parcel of land and premises 
in the City of Washington, District of Columbia and described as 
follows, to wit: lot numbered twenty-seven (27) in square num- 
1—1791 a 
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bered six hundred and thirty-four (634), situate on the southeast 
corner of C street and New Jersey Avenue and now known as the 
Engel Hotel property, and the said plaintiff says that on, to wit: 
the — day of August, 1902, at the special instance and request of 
the defendant, through its duly authorized officer and agent, he 
promised and agreed in consideration of the payment to him, the 
said plaintiff, by the defendant of the sum of Two thousand 
2 dollars, (which the defendant promised and agreed to pay on 
the delivery by the plaintiff of his, the plaintiff’s consent to 
an assignment by one William A. Engel, the lessee of the plaintiff, 
of said described property, under a written lease then in full force 
and effect, to the defendant) , to execute and deliver to the defendant 
such consent to an assignment of sakl lease and the plaintiff says 
that under the terms of the written lease aforesaid it was absolutely 
essential to any assignment or transfer of said lease that the consent 
of the plaintiff should be first had and obtained, and the plaintiff 
says that in the pursuance of such promise and agreement on his 
part, and the promise and agreement on the part of the defendant, 
he, the plaintiff, duly executed under seal under date of, to wit: 
June 11th, 1902, his written consent to the assignment aforesaid, in 
accordance with said promise and agreement and the same was duly 
delivered to the defendant, through its duly authorized officer mid 
agent and thereupon and upon the delivery of the said consent afore¬ 
said to the said assignment to- the defendant, there became and was 
due and owing to the plaintiff and now is, by the defendant, said 
sum of Two thousand dollars ($2,000), but the defendant, although 
often requested so to do, has failed, refused and neglected to pay 
said sum or any part thereof, and the said sum of Two Thousand 
dollars ($2,000) is now due and owing the plaintiff by the defend¬ 
ant with interest thereon from to wit: the — day of August, 1902, 
mid costs of suit. . 
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Second count. The plaintiff sues the defendant, a body corporate 
existing under and by virtue of the laws of the State of Wis¬ 
consin, and having an office and doing business in the Dis¬ 
trict. of Columbia, for money payable by the defendant to 
the plaintiff for that, whereas, heretofore, to wit: on the — day of 
June, 1902, and for a long time prior as well as subsequent thereto, 
the plaintiff was, and now is, the owner of all that piece or parcel 
of land and premises in the City of Washington, District of Columbia 
described as follows, to wit: Lot numbered twenty-seven (27) in 
square numbered six hundred and thirty-four (634) situate oil the 
* southeast corner of C street and New Jersey Avenue, and now known 
as the Engel Hotel; and the plaintiff further says that on, to wit: 
the — day of August, 1902, one William A. Engel, who was and now 
is the lessee of the plaintiff of said property was indebted to the de¬ 
fendant in a large sum of money, and the said defendant had no 
security for the same, and to secure it, the said defendant was anx¬ 
ious to and desirous of procuring from the plaintiff his consent to the 
assignment of the lease of said premises from the said William A. 
Engel to it, tlie said defendant, and approached him, the plaintiff, 
for such purpose, the said premises being at such time held by said 
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Engel under a written lease, which among other things provided 
that an assignment or transfer thereof could only be made upon the 
consent of the plaintiff thereto being first had and obtained; and 
the plaintiff says that thereafter and on, to wit: the — day of Au¬ 
gust, 1902, he, at the special instance and request of the defendant, 
through its duly authorized officer and agent, and for the purposes 
among other things, of giving the said defendant security for the 
indebtedness so due to it by the said William A. Engel as 

4 aforesaid, promised and agreed to and with the defendant, 
in consideration of the payment to him, the plaintiff, by the 

defendant of the sum of Two thousand dollars ($2,000) (which the 
defendant promised and agreed to pay on the delivery by the plain¬ 
tiff to the defendant of his, the plaintiffs, consent to the assignment 
by William A. Engel, the lessee, as aforesaid, of the plaintiff, of said 
described property under a written lease then in full force and effect, 
to the defendant) to execute and deliver said consent to the assign¬ 
ment of said lease; and the plaintiff says that in pursuance of such 
promise and agreement on his part and the promise and agreement 
on the part of the defendant, he, said plaintiff, duly executed, under 
seal, under date of, to wit: June 11, 1902, his written consent to the 
assignment aforesaid in accordance with said promise and agree¬ 
ment, and the same was duly delivered to the defendant through its 
duly authorized officer and agent, and thereupon and upon the de¬ 
livery of the said consent aforesaid to the said assignment to the 
defendant, there became and was due and owing to the plaintiff and 
now is by the defendant, said sum of Two thousand dollars ($2,000), 
but -the defendant, although often requested so to do, has failed, 
refused and neglected to pay said sum or any part therof, and the 
said sum of Two thousand dollars ($2,000) is now due and owing 
the plaintiff by the defendant with interest thereon from the — 
day of August, 1902, and costs of suit. 

Money counts.—The plaintiff sues the defendant, a corporation, 
for goods bargained and sold by the plaintiff to the defend- 

5 ant; for goods sold and delivered by the plaintiff to the de¬ 
fendant; for money lent by the plaintiff to the defendant; 

for money paid by the plaintiff to the defendant at its request; for 
money received by-the defendant for the use of the plaintiff; and for 
money found to be due from the defendant to the plaintiff on ac¬ 
counts stated between them. 

And the plaintiff says that there is due and owing to him by the 
defendant, by reason of the premises, the sum of Two thousand dol¬ 
lars ($2,000) with interest from the — of August, 1902, and costs of 
suit. 

EDWIN FORREST, 
Attorney for Plaintiff. 

Tho defendant is to plead hereto on or before the twentieth day ex¬ 
clusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment, 

EDWIN FORREST, 
Attorney for Plaintiff. 
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District of Columbia, ss: 


Daniel O’Brien being first duly sworn according to law deposes 
and says: that lie is the Daniel O’Brien named as plaintiff in the 
declaration or paper writing hereto annexed as part hereof, and that 
the Pabst Brewing Company named as defendant therein is a corpo¬ 
ration, corporated under the laws of the State of Wisconsin, and hav¬ 
ing an office and doing business in the City of Washington, District 
of Columbia; that this affiant is now and has been continuously 
for many years past the owner of lot numbered twenty-seven 

6 (27) in square numbered six hundred and thirty-four (634) 
situate on the southeast corner of C street and New Jersey 

Avenue, in this City and District, and now known as the Engel 

Hotel property and affiant, on, to wit: the — day of-, 1900 duly 

leased in writing said premises to one William A. Engel, for a term 
of years which said lease has some time yet to run and is now in 
full force and effect; and this affiant says that under the terms'of 
said written lease it was absolutely essential to any assignment or 
transfer of said lease that the consent of this affiant should be first 
had and obtained; that the said William A. Engel being largely 
indebted unto said Pabst Brewing Company, and the latter having 
no security for such indebtedness, the said Brewing Company, with 
the object of securing an assignment in writing of the said lease 
aforesaid applied to this affiant to consent to an assignment thereof 
by the said Engel to the said Brewing Company, for the purpose of 
getting security for such indebtedness aforesaid and the said Brew¬ 
ing Company then and there agreed and promised this affiant that 
if he consented to such assignment of said lease aforesaid, the said 
Brewing Company would pay to this affiant on the delivery of such 
consent, of such assignment, to it the sum of Two thousand dollars 
($2,000), and this affiant says that relying upon such promise and 
agreement he, this affiant, promised and agreed to make such con¬ 
sent to such assignment in writing and did thereafter and on, to 
wit: the — day of June, 1902 make, execute and deliver to the said 
Brewing Company, through its duly authorized officer and 

7 agent his consent in writing to an assignment, and thereupon 
and upon the delivery of such consent in writing to such 

assignment there became due and owing to this affiant by the de¬ 
fendant, the sum of Two thousand dollars ($2,000) according to 
such agreement and promise aforesaid, but the said Brewing Com¬ 
pany, although often reouested so to do, has utterly failed, refused 
and neglected to pay said sum of Two thousand dollars ($2,000) or 
any part thereof and there is now due and owing to this affiant from 
the said Brewing Company, and this affiant claims to be due him 
• from said Company, exclusive of all set offs and just grounds of 
defense, said sum of Two thousand dollars ($2,000) with interest 
thereon from the — day of August, 1902, and costs of suit. 

DANIEL O’BRIEN. 


Subscribed and sworn to before me this 13th day of December, 


1902. 


M. A. SCHEELE, 
Notary Public, D. G. 


[seal.] 
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Pleas and Affidavit of Defense. 

Filed January 7, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

Daniel O'Brien 
vs. 

Pabst Brewing Company. 


8 Now comes the defendant and for pleas to the declaration 
filed in this cause and to each Count thereof says— 

1. That it never promised as alleged. 

2. That it is not indebted as alleged. 

MACKALL & MAEDEL, 

Attorneys for Defendant. 

District of Columbia, ss: 

I, Herman E. Gasch being first duly sworn do upon oath depose 
and say that I am an agent of the Pabst Brewing Company, which is 
named as defendant in the aforesaid Law Cause No. 45830, that I 
deny the right of the plaintiff therein to recover the whole or any 
part of the sum claimed in and by this declaration, filed in said 
Cause, that the grounds of the defense of the said defendant Corpo¬ 
ration are that it is not indebted to the said plaintiff as claimed in 
said declaration and the affidavit, thereto attached nor in any other 
manner, sum or amount whatever, that the facts surrounding the 
attempt of said defendant to procure an assignment of the said lease 
from the lessee, and the negotiations had with the plaintiff touching 
his assent thereto in the event such assignment should be obtained 
are neither truly nor correctly set forth in the plaintiffs affidavit; 
but on the contrary the facts are that the defendant desiring to 
secure an absolute and unconditional assignment of said lease from 
the lessee therein prepared such assignment and submitted it to the 
said plaintiff the lessor in said lease, and agreed to pay the 

9 said plaintiff the sum of $2000 for his written conesnt to said 
absolute assignment, in the event and on the condition only 

that the lessee should execute said assignment, that with this under¬ 
standing the said plaintiff signed the written consent attached to 
said assignment aforesaid, and thereupon the said assignment was 
presented to the said lessee for execution and every reasonable effort 
made to secure his signature but without success and the said lessee 
never did execute said assignment but on the contrary he declined 
and refused to execute the same or any other absolute assignment of 
said lease and to-day is in the full possession and enjoyment of the 
leased premises under said lease, that sometime, after it became 
known to the plaintiffs attorney, that said assignment could not be 
secured from the lessee and negotiations therefor had ended, he the 
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plaintiff's attorney, requested of the agent of this defendant that said 
assignment, to which was attached the assent of the plaintiff, as 
aforesaid, which had been placed thereon under the conditional 
agreement aforesaid, should be surrendered to the plaintiff, because 
of the failure of the transaction as stated, that this request was com¬ 
plied wit-li and said unexecuted assignment with the plaintiff's 
assent was surrendered to the plaintiff without any claim whatever 
on the part of the plaintiff against the defendant. That the assent 
of the plaintiff above referred to, delivered under the conditional 
agreement above stated and attached to an assignment, never exe¬ 
cuted, was the sole and only consent made or given by the plaintiff 
to any assignment of any kind whatever, wherefore this affidavit 
avers that the defendant is not indebted to the plaintiff on. 
10 any account nor in any amount whatever, and further this 
affiant saith not. 

HERMAN E. GASCII. 


Subscribed and sworn to before me this Seventh day of January 
A. D. 1903. 


[seal.] 


AVM. H. DORSEY, 
Notary Public, D. G. 


Joinder in Issue. 

Filed January 19, 1903. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

Daniel O’Brien 
vs. 

Pabst Brewing Company. 


The plaintiff joins issue upon the defendant’s first plea. 

The plaintiff joins issue upon the defendant’s second plea. 

EDWIN FORREST, 

Attorney for Plaintiff. 

Messrs. Mackall & Maedel, Attorneys for Defendant. 

Gentlemen: Take notice that the issues joined in this cause will 
be tried at the next term of this court. 

EDWIN FORREST, 
Attorney for Plaintiff. 

11 Memoranda. 

October 9, 1905.—Death of Plaintiff suggested and Mary Ellen 
O'Brien and Jno. E. McNallv, Executors, substituted as parties plain¬ 
tiff. 

March 19, 1907.—Verdict for Defendant. 
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Plaintiffs’ Motion for a New Trial. 

Filed March 20, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

John .E. McNally, Ex., et al 
vs. 

Pabst Brewing Company. 


And now come the plaintiffs and move the Court to set aside the 
verdict herein and grant the plaintiffs a new trial, and for cause 
therefor assign the following reasons: 

First. Because said verdict is contrary to the evidence. 

Second. Because said verdict is contrary to law. 

Third. Because of errors of law committed by the Justice presiding 
in his rulings during the trial in admitting and excluding tes¬ 
timony. 

12 Fourth. Because of error of law committed by the justice 

presiding at the trial in directing the jury to return a verdict 
for the defendant. 

Fifth. On bill of exceptions taken to the rulings of the justice pre¬ 
siding at the trial in admitting and excluding testimony and in his 
instruction and direction to the jury to return a verdict for the 
defendant. 

EDWIN FORREST, 

Attorney for the Plaintiffs, 

M'ch 20" 1907. 


Supreme Court of the District of Columbia. 

Friday, March 29, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

vl* \U vl< a. v|y 

T T T -fs 

At Law. No. 45830. 

Mary Ellen O'Brien and John E. McNally, Executors of the 
Estate of Daniel O'Brien, Deceased, Pl't'fs, 

vs. 

The Pabst Brewing Company, Def't, a Corporation. 

Upon hearing the plaintiffs' motion for a new trial, it is con¬ 
sidered that the same be, and hereby is overruled, and judgment on 
verdict ordered: 
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Therefore it is considered that the plaintiffs take nothing 

13 by their suit, and that the defendant go thereof without day, 
and recover against the plaintiffs the costs of its defence to be 

taxed by the Clerk, and have execution thereof. 

The plaintiffs note an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and the boiid for costs on said appeal is fixed in 
the sum of one hundred dollars ($100). 

It is ordered that the January Term 1907 of the Supreme Court of 
the District of Columbia, be, and the same is hereby prolonged for 
the period of thirty-eight (38) days from this date, for the purpose of 
settling the bill of exceptions in this cause. 

Memoranda . 

April 11, 1907.—Appeal bond filed. 

April 26, 1907.—Bill of Exceptions submitted to Court. 

Supreme Court of the District of Columbia. 

Monday, May 6, 1907. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

He * 

14 At Law. No. 45830. 

John E. McNally and M. E. O’Brien, Exeeutoz's of the Estate of 

Daniel O’Brien, Pl’t’fs, 
vs. 

Pabst Brewing Company, Def’t. 

Now come here the plaintiffs by their Attorney and pray the Court 
to sign, seal and make part of the record, their bill of exceptions 
taken during the trial of this cause (heretofore submitted) now for 
then, which is accordingly done. 

Bill of Exceptions. 

Filed May 6, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

John E. McNally and M. E. O’Brten, Executors of the Estate of 

Daniel O’Brien, 
vs. 

Pabst Brewing Company. 

Be it remembered, That at the trial of this cause before the Hon. 
Daniel T. Wright, an Associate Justice of the Supreme Court of the 
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District of Columbia, and a j ury regularly empanelled and sworn to 
try the issues pending herein between the plaintiffs and defendant, 
the plaintiffs to maintain the issues upon their part joined offered 
and gave to the Court and jury the following testimony, and 
15 no other testimony was offered or given by them. 

Daniel O’Brien, whose deposition was taken during his life 
time, and on March 5, 1904, at his home No. 1209 Princeton street, 
N.W., District of Columbia, being then duly sworn in his own behalf, 
testified that he was the plaintiff in the suit: 70 years old; his present 
condition of health bad; cannot go out; under care of physician; 
knows William A. Engel; executed a lease to him of his property; 
identifies lease; Engel went into possession of property described in 
lease, and is at present a tenant, and thereupon said lease was offered 
in evidence by the attorneys for the plaintiffs, the same being in the 
words and figures following: 


Exhibit R S. B. No. 1. 

This indenture of lease, made this Fifteenth day of February A.D. 
1900, between Daniel O’Brien of the District of Columbia party of 
the first part, and William A. Engel of the same place party of the 
second part: 

Witnessetli; that the said party of the first part does hereby demise 
and let unto the said party of the second part as tenant for ten (10) 
years beginning with the fifteenth day of February, A. D. 1900, with 
the right of renewal on same terms and conditions, except only as to 
the monthly rental which will be for said renewal One Hundred and 
Sixty (160) Dollars per month, for five (5) years more, the house 
and premises known as the Emmet House, situate on the 
16 Southeast corner of “C” street and New Jersey Avenue, North¬ 
west, and being lot 27, Square 634, in the City of Washington, 
District of Columbia. The said party of the second part hereby 
covenants and agrees to take and hold the said premises as tenant as 
aforesaid and pay therefor to the said party of the first part the an¬ 
nual rental or sum of Eighteen Hundred' (1,800) Dollars payable 
in monthly instalments of One Hundred and Fifty (150) Dollars, 
the first payment to be made on the last day of February, A. D, 1900’ 
and the subsequent payments to be made monthly on the last day of 
each and every month, the said payments to include the considera¬ 
tion for the option to purchase hereinafter set forth. The said party 
of the second part covenants and agrees that he will pay all gas and 
water rent bills chargeable against the premises during his occu¬ 
pancy; that he will not use the said premises, or any part thereof, 
for any unlawful or dangerous purposes, but will occupy the same as 
a Hotel and Restaurant and will not sublet the premises, or any part 
thereof, or transfer possession thereof, or carry on any business 
therein except that of a hotel and restaurant or assign this lease, with¬ 
out the written consent first had and obtained from the said party of 
the first part, and at the expiration of his tenancy will deliver up' the 

2—1791a 
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premises in llic like good order in which they now are, ordinary 
wear and tear and damage by the elements only excepted. 

It is further covenanted, understood and agreed that should any 
of the said monthly instalments of rent, or any part thereof, be and 
remain unpaid for and during the space of fifteen days next after 
the day whereon the samo ought to be paid by the terms 

17 hereof, although no demand shall have been made therefor, 
and which demand is hereby expressly waived, or if the-party 

of the second part shall have violated any of the covenants herein 
contained, then the said party of the first part shall have the right to 
enter upon the said premises and the party of the second part utterly 
to expel and put out without any notice of thirty days, as provided 
in section 681 of the lie vised Statutes of the United States relating 
to the District of Columbia; all notice whatsoever being by the said 
party of the second part hereby expressly waived. 

It is further covenanted, understood and agreed that in case said 
premises or any part thereof be destroyed or so damaged by fire, act 
of God or public enemy as to be unfit for the occupation and use in¬ 
tended, then the rent hereby reserved, or a fair and just proportion 
thereof, according to the nature and extent of the damage sustained, 
shall be suspended and cease to be payable until the said premises 
shall have been repaired, rebuilt and restored to substantially their 
former condition' by the party of the first part, and said party of the 
second part hereby agrees not in any maimer to unnecessarily hinder 
or delay any such repairing, rebuilding or restoration. 

It is further covenanted, understood and agreed that the party of 
the second part will at Ins own cost and expense make such repairs 
to said premises as may become necessary by reason of usual wear and 
tear during this lease or its renewal repairs to the roof only excepted. 
The party of the first part agrees to keep the roof in order at his own 
cost and expense during this lease and its renewal. 

18 The party of the first part hereby grants the party of the 
second part in consideration of the premises the sole right or 

option to purchase the real estate herein leased at any time during 
this lease or its renewal after the fifteenth day of February A. D. 
1903, at such price and on such terms as may be agreed upon between 
them, the parties of the first and second parts, as being a fair and 
reasonable compensation for the same, at the time the party of the 
second part shall desire to exercise said right or option to purchase. 
Should the said parties of the first and second parts fail to agree upon 
a price and terms for said real estate, then the same is to be deter¬ 
mined by arbitration, to wit: each party selecting one arbitrator and 
these two, failing to agree, a third. The decision of any two of those 
arbitrators being hereby expressly agreed upon as final by the parties 
hereto, as to the purchase price and terms, and after the determina¬ 
tion of the purchase price and terms as above provided, the party of 
the second part shall have thirty (30) days in which to exercise the 
right of purchase under said option. 

The party of the second part further agrees to expend not less than 
the sum of Four Thousand (4,000) Dollars in papering, painting, 
remodeling the plumbing, perfecting the heating appliances and 
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upon other repairs, improvements and betterments on the building 
in said demised premises, during this lease and its subsequent re¬ 
newal. 

It is further understood and agreed that the said party of the first 
part hereby covenants and agrees with the said party of the 
19 second part that lie, the said party of the first part, will pay 
or cause to be paid all taxes, insurance and incumbrances by 
way of deeds of trust as they become due and payable against said 
premises, and that in default thereof the said party of the second part 
shall have the right to pay said taxes, insurance and incumbrances 
and deduct the amounts of such payments from the rent herein re¬ 
served. 


It is further understood and agreed that the covenants and agree¬ 
ments contained in the within agreement are binding on the parties 
hereto and their heirs, executors, administrators and assigns, and no 
waiver of one breach of any covenant herein shall be construed 
to be a waiver of the covenant itself or of anv subsequent breach 
thereof. 


Witness our hands and seals the day and year afore- to this and 
duplicate of like tenor and date. 

DANIEL O’BRIEN. [seal.] 
WILLIAM A. ENGEL, [seal.] 

Witness at signing: 

ARTHUR L" FILL, 

As to Both. 


District 01 ? Columbia, To-wit: 

I, Arthur L. Fill a Notary Public in and for the said District do 
hereby certify that Daniel O’Brien, who is personally well known to 
me as the party of the first part in and the person who executed the 
foregoing and annexed lease bearing date on the 15th day of Febru¬ 
ary, A. D. 1900, personally appeared before me in said district, and 
acknowledged the said lease to be his act and deed. 

Given under my hand and official seal this 15th dav of February, 
A. I). 1900. 

[seal.] ARTHUR L. FILL, 

Notary Public , D . C . 


20 District of Columbia, To wit; 

• 1 

I, Arthur L. Fill a Notary Public in and for the said District do 
hereby certify that William A. Engel, who is personally well known 
to me as the party of the second part in and the person who executed 
the foregoing and annexed lease bearing date on the 15th day of 
February, A. D. 1900, personally appeared before me in said District, 
and acknowledged the said lease to be his act and deed. 

Given under my hand and official seal this 15th day of February, 
A. D. 1900. 

[seal.] ARTHUR L. FILL, 

Notary Public, D. G. 


P2 MARY ELLEN O’BRIEN ET AL., EXECUTORS, ETC., VS. 

Thereupon the witness further testified that he had known John 
E. McNally, member of the bar, for 30 or 40 years; has known 
Herman E. Gasch for about 4 years; never saw a letter dated March 
21, 1902, and addressed to Herman E. Gasch, and signed by Fred 
Pabst, 2nd Vice President of Pabst Brewing Company; said letter 
was marked for identification R. S. B. No. 1; did not have any nego¬ 
tiations with anybody representing the Pabst Brewing Company, 
either personally or through some one else looking to his consent to 
assignment of lease that he had made to Engel to Pabst Brewing 
Company; that the paper shown him, purporting to have been 
acknowledged before a Notary Public on June 11, 1902, bears his 
signature, as also duplicate of original of paper just shown 
21 him; that the lease referred to in said papers is the lease 
shown him, and herein offered; that he was in McNally’s 
office when he signed the papers; that at the time he signed the 
paper don’t remember who was present; knows Mr. Schultz present 
in room, and recalls that he was present at time and McNally handed 
the paper to Schultz and Gasch went away with it; Gasch is the 
gentleman who is present; and thereupon the two papers referred 
to and identified by the witness, and acknowledged by him before a 
Notary Public on the 11th day of June, 1902, were subject to ob¬ 
jections hereinafter stated offered in evidence the same being in the 
words and figures following: 


Exhibit R. S. B. No. 3. 

Washington, D. C., June 11th, 1902.—To be attached to and to 
become a part of a. certain lease bearing date the 5th day of Feb¬ 
ruary, A. D. 1900, by and between Daniel O’Brien of the District of 
Columbia party of the first part and William A. Engel of same place 
party of the second part, and recorded in the office of the Recorder 
of Deeds for the District of Columbia February 16tli, A. D. 1900, 
in Liber No. 2466, folio 378 ct seq . one of the Land Records of the 
said District of Columbia. 

For and in consideration of One (1) Dollar to me in hand paid 
the receipt whereof is hereby acknowledged and for other valuable 
considerations, I hereby assign, set over, transfer and deliver unto 
the Pabst Brewing Company, a Wisconsin corporation of Milwaukee, 
Wisconsin, all my right, title and interest in the within lease 
22 and the real estate therein leased to me, to said Pabst Brewing 
Company for the full term of this lease to take effect the tenth 
day of June, A. D. 1902. 

In witness whereof I have hereunto set my hand and seal, to this 
and duplicate of like tenor & date. 

-, [seal.] 


I hereby consent to the above assignment of the within lease 
from William A. Engel to the Pabst Brewing Company and in 
consideration of Two thousand (2000) Dollars to me in liand paid 
the receipt whereof is hereby acknowledged, I hereby qualify the 
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terms of said lease to the extent that said Pabst Brewing Company 
shall be allowed to sublet the said real estate in and upon the follow¬ 
ing conditions to wit: first, that no sub tenant shall be permitted to 
carry on any unlawful or dangerous business in said premises and 
second, that the Pabst Brewing Company shall always be responsible 
for the payment of the rent under said lease covenanted to be paid. 

In witness whereof I have hereunto set my hand and seal, to this 
& duplicate of like tenor & date. 

DANIEL O’BRIEN, [seal.] 

Witness: 

M. A. SCHEELE. 

We hereby accept the above assignment of the within lease from 
William A. Engel to ourselves to all of the terms and conditions of 
said lease as qualified by the next above, written consent of Daniel 
O’Brien, lessor. 

23 In witness whereof we have caused these presents to be 
signed by our President and sealed and attested by our Secre¬ 
tary and we hereby declare that at a regular meeting of the Board of 

Directors of our said Corporation that-was appointed as 

our attorney to acknowledge these presents for our Corporation 
| before a Notary Public to the end that the same may be recorded in 
the land records of the District of Columbia. 


District op Columbia, To wit: 

I, M. A. Sclieele a Notary public in and for the District aforesaid, 
do hereby certify that Daniel O’Brien who is personally well known 
to me to be the person who executed the aforegoing and annexed 
assent and assignment of Lease dated Eleventh day of June, A. D. 
1902, personally appeared before me in the said District and ac¬ 
knowledged the same assent to assignment of lease to be his act and 
deed. 

Given under my hand and Notarial seal this 11th day of June, 
A. D. 1902. 

■ [seal.] M. A. SCHEELE, 

Notary Public, D. G. 

The Real Estate Title Insurance Company of the District of Co¬ 
lumbia. 

District op Columbia, To wit: 

24 I,-, a Notary in and for the District aforesaid, 

do hereby certify that William A. Engel who is personally 
well known to me to be the person who executed the aforesaid and 
annexed assignment of Lease, dated June 11th, A. D. 1902, person¬ 
ally appeared before me in the said District and acknowledged the 
said assignment of lease to be his act and deed. 
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Given under my hand and Notarial seal this 11th day of June, 
A. D. 1902. 


The Real Estate Title Insurance Company of the District of Co¬ 
lumbia. 


Exhibit R. S. B. No. 2. 

"Washington, D. C., June 11th, 1902.—To be attached to and to 
become a part of a certain lease bearing date the 15th day of Feb¬ 
ruary, A. D. 1900, by and between Daniel O’Brien of the District 
of Columbia party of the first paid and William A. Engel of same 
place party of the second part, and recorded in the office of the Re¬ 
corder of Deeds for the District of Columbia February 16th', A. D. 
1900, in Liber No. 2466, folio 378 ct seq. one of the Land Records 
of the said District of Columbia. 

For and in consideration of One (1) Dollar to me in hand paid 
the receipt whereof is hereby acknowledged and for other valuable 
considerations, I hercbv assign, set over, transfer and deliver unto 
the Pabst Brewing Company, a Wisconsin corporation of Milwaukee, 
Wisconsin, all my right, title and interest in the within lease 
25 and the real estate therein leased to me, to said Pabst Brewing 
Company for the full term of this lease to take effect the tenth 
day of June, A. D. 1902. 

In witness whereof I have hereunto set my hand and seal, to this 
and duplicate of like tenor & date. 

-. [seal.] 


I hereby consent to the above assignment of the within lease from 
William A. Engel to the Pabst Brewing Company and in considera¬ 
tion of Two Thousand (2000) Dollars lo me in hand paid the receipt 
whereof is hereby acknowledged, I hereby qualify the terms of said 
lease to the extent that said Pabst Brewing Company shall be allowed 
to sublet the said real estate in and upon the following conditions to 
wit: first, that no sub tenant shall be permitted to carry on any un¬ 
lawful or dangerous business in said premises and second, that the 
Pabst Brewing Company shall always be responsible for the payment 
of the rent under said lease covenanted to be paid. 

In witness whereof I have hereunto set my hand and seal, to this & 
duplicate of like tenor & date. 

DANIEL O’BRIEN, [seal.] 

Witness 

M. A. SCHEELE. 


We hereby accept the above assignment of the within lease from 
William A. Engel to ourselves to all of the terms and condi- 
26 tions of said lease as qualified by the next above written con¬ 
sent of Daniel O’Brien, lessor. 

In witness whereof we have caused these presents to be signed by 
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our President and sealed and attested by our Secretary and we hereby 
declare that at a regular meeting of the Board of Directors of our 
said Corporation that-was appointed as our attorney to ac¬ 

knowledge these presents for our Corporation before a Notary Public 
to the end that the samo may be recorded in the land records of the 
District of Columbia. 


District of Columbia, To-wit: 

I, M. A. Sclieele a Notary Public in and for the District aforesaid, 
do hereby certify that Daniel O’Brien who is personally well known 
to me to be the person who executed the aforegoing and annexed as¬ 
sent and assignment of Lease dated Eleventh day of June A. D. 
1902 personally appeared before me in the said District and acknowl¬ 
edged the same assent to assignment of lease to be his act and deed. 

Given under my hand and Notarial seal this 11th dav of June 
A. D. 1902. 

[seal.] M. A. SCHEELE, 

Notary Public , D. G. 

The Real Estate Title Insurance Company of the District of 
Columbia. 

27 District of Columbia, To-wit: 

I,-a Notary in and for the District aforesaid, do hereby 

certify that William A. Engel who is personally well known to me 
to be the person who executed the aforesaid and annexed assignment 
of Lease, dated June 11th A. D. 1902, personally appeared before me 
in the said District and acknowledged the said assignment of lease to 
be his act and deed. 

Given under mv hand and Notarial seal this 11th day of June 
A. D. 1902. 


The Real Estate Title Insurance Company of the District of 
Columbia. 


And thereupon said witness further testified that after said papers 
bearing his name were taken as he stated, he did not see either one of 
them, has no recollection of seeing them; that the $2000, named in 
said papers was never paid to him for giving his consent, or signing 
the paper, by the Pabst- Brewing Company, or any one acting for it. 

The direct examination of said witness being concluded, on cross 
examination by attorneys for defendant he testified that he sometimes 
takes a walk every day, and was out day before yesterday; that he 
had not been out at all .to-day; that lie does not go out pretty nearly 
every day but sometimes he goes out once in three or four days; that 
the doctor does not come to see him every day; that it has 
28 been about ten (10) days since he was confined to his bed: 
that in the negotiations with the agents of the Brewing Com- 
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pany McNally represented him, and was his attorney; that he left 
everything to him; that he had nothing to do with the matter except 
to instruct McNally as to the price until he met at the office for the 
purpose of executing the papers; that he did not understand that 
when the paper was executed it was to be signed by Engel; that he 
understood that Schuclit and Gasch when they got the papers were 
going down to sec Engel; that they were going down there as he 
believed he understood for the purpose of getting Engel’s signature 
and as soon as they, Gasch and Schuclit got his signature they were 
coining back to see him; they said they were going down to see 
Engel; and he supposed for that purpose; that it was not understood 
that when they got Engel to sign that paper he was to be paid; that 
they were to come back in a half an hour; that he does not know, 
where they were to come back from; that they said they were going 
down to Engel’s; that they Gasch and Schuclit said they were going 
away somewhere; that he did not say a little while ago that they said 
they were going to see Engel, and that lie thought they were going 
there for the purpose of having this paper executed; that he did not 
testify that to-day; that it is not true that they told him where they 
were going; they simply said they were going out and would be back 
in half an hour, but said nothing to him about where they wore going 
or for what purpose they were going; that that is Iris testimony now; 
that lie first made demand for the $‘2,000. that he claimed 

29 from the Pabst Brewing Company and for which he brings 
this suit, about six months and a half from the time they came 

to see him first; that he does not know how long after he signed the 
paper that Mr. Forrest showed him the two papers, that he first made 
demand for the .$2000.; that he made demand for it through Mc¬ 
Nally; that he never made any personal demand; that he never went 
to see Gasch about it, though ho supposed lie was the agent of the 
Company and the one who had charge of the matter; that he never 
sent him a bill for it, nor did he write to him nor ask him for it; 
that he did not want to demand the $2000. when he signed and ac¬ 
knowledged the paper; when they said they would be back there in a 
little while—Gasch told him to stav there until tliov came back; that 
he does not know why they were going out; that he signed the paper 
and turned it over to them without the money and they said they 
were coining hack to pay him; that it was not six months after that 
that he demanded the money; that he had forgotten now how long 
it was; that it was three weeks after he made demand before the suit 
was entered; that he means it was three weeks after the papers were 
handed over to Mr. Schuclit, and he had not heard anything of it, 
he went to see McNally and subject to objection said he asked him if 
he had received his fee, and he said, no, and witness said “We ought 
to do something about it;” that lie never made demand himself at all 
for the money and he has no personal knowledge whether any de¬ 
mand was ever made; that McNally did not toll him that Engel had 
refused to make the assignment to the Pabst firewing Company; that 
he does not think anybody told him; that he only knew that 

30 lie did refuse to make the assignment from the matter stop¬ 
ping; that he collected rent from Engel from that time right 
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straight along and he continued to be the tenant and the man who 
paid witness the'rent; that Engel has continued to do that right 
straight along to present time; that he did not know that the negotia¬ 
tions for the assignment had dropped or failed and that these two 
papers which he had signed were returned to McNally his attorney; 
that he never had the papers that were introduced in evidence in his 
possession; that he brought the suit, made the affidavit about the 
assignment, but he does not know that the suit .is based on the papers; 
that he does not know how his attorney got hold of the papers; that 
he never saw them before today; that he keeps his own papers, but 
has never seen these papers since Sehucht and Gasch got them; that 
lie did not know that McNally had gotten them back and did not 
know how his attorney got hold of them; that he had never seen 
them since before today; that lie does not know that his attorney 
showed them to him this morning before the testimony was started 
to be taken; that he left the whole thing to McNally; that he got the 
papers and did not turn them over to him; that he did not know that 
McNally had them and McNally did not tell him; that he was satis¬ 
fied to leave the whole thing to McNally; that he did not pay any 
attention to it at all; that he was at McNally’s office when he signed 
the papers; that he engaged counsel to bring this suit; that he did 
not have a consultation with his counsel before bringing suit, but 
McNally had as it was left to him; that when he brought suit he never 
had any consultation with Forrest about bringing it; that 
31 McNally did not care about doing it at first, but asked witness 
what he was going to do with the $2000. and witness said he 


did not know as he had no immediate use for it; McNally said, “I 
don’t know, T wouldn’t bring it” that witness said, “yes, you haven’t 
your fee and you had better bring it and square it'up”; that McNally 
was to go out mid do as he pleased after consulting him, as witness 
was an old man and did not want to be bothered and did not want to 


be asked questions or annoyed about it; that witness engaged Forrest 
to bring the suit; that he means McNally engaged Forrest for him 
and made the arrangements for him; that the property which Engel 
rents is about eight blocks from Stewart building where McNally’s 
office is; that it was not witness’ idea when they separated <at the 
office after signing that it would take Gasch and Sehucht a half an 
hour to go down to Engel’s; that the gentlemen did not say where 
they were going, and gave no intimation whatever as to where they 
were going; that witness stayed in the office an hour and McNally 
attended to his business in the office while witness waited; that Gasch 
and Sehucht did not come back within an hour; they did not come 
back so long as witness stayed there; that he does not know how long 
it was after that that he next saw McNally, as he was sick at the time 
and sometimes he would not go out for two weeks; that he was sick 
■at that time and he forced himself out that day; that he does not 
know when he next saw McNally or had any communication with 
him about the matter after the day he signed the paper; that his idea 
is that it was three weeks, though he does not know; that when 
32 he went down to the office he asked McNally whether he had 
gotten his fee, but does not know what else he asked him • 


3—1791a 
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about; that he does not recollect whether that is only thing he went 
to see McNally about; that from the time he executed the papers and 
the gentlemen went out of the office and expected them to come back 
in half an hour he heard nothing more about the matter from any¬ 
body, and did not talk with anybody about it for three weeks; that 
he thinks Schuclit was the gentleman who said he was going to pay 
witness the $2000. in a half hour he thinks, as he said he would be 
back in half an hour; that he said he would be back in half an hour 
and pay him the money and that is all that witness remembers his 
saying, on the subject of paying the money; that he did not demand 
payment of the $2000 at the time he delivered the papers to them as 
the gentlemen said they would be back in half an hour and pay him 
the money and lie was satisfied with what they said; that he would 
give a deed to this house without getting his money, not to a perfect 
stranger, but responsible people he could trust for half an hour; that 
he had met Schuclit three times before this; that he knows of, though 
he might have met him oftener than that; that he knew C. Maurice 


Smith the lawyer personally who is now dead; that he did not know 
that he had anything to do with this matter; that he was informed 
that Smith represented Engel, but does not know who informed him; 
that lie learned it in conversation; that he does not know that Mc¬ 
Nally informed him; that he does not think McNally would have 
told him about it anyhow, because he did not want him to be an¬ 
noyed; that when McNally tried to tell him about this thing 
33 witness did not try to shut him up; that McNally did not tell 
him anything about such things; that he did not understand 
that Engel had consulted his, Engel's attorney, and that Engel re¬ 
fused to sign this paper that witness has signed; that witness knew 
that Smith represented Engel in drawing up a lease for another piece 
of property, but lie did not know Smith represented Engel in this 
matter, did not know anything about that. 

Thereupon the plaintiffs to further prove the issues upon their 
part joined produced as a witness the plaintiff John McNally who 
being first duly sworn testified that he was a member of the bar one 
of the executors of the late Daniel O’Brien, whom witness knew in 
his lifetime; that he received from Herman E. Gasch, representing 
the defendant in Washington, the letter shown him, addressed to 
said Gasch, signed by Fred Pnbst, 2d Vice President of the Pabst 
Brewing Co. and he thinks at the time Gasch was accompanied by 
Mr. Sclmdit, the Auditor of defendant; that he was attorney for said 
O’Brien, and represented him in the transaction finally culminating 
in the said consent of Mr. O’Brien to the assignment of the lease to 
the defendant; that after said letter was placed in possession of wit¬ 
ness he brought it to the attention of O’Brien; the said letter being 
in the words and figures following: ° 
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34 “Pabst Brewing Company. 

Fred Pabst, President. 

G. G. Pabst, 1st Vice Preset. 

Fred Pabst, Jr., 2nd Vice Pres’t. 
Frank R. Falk, Treasurer. 

Chas. W. Plenning, Secretary. 

Established 1844. 


Capacity: 2,000,000 Barrels Per Annum. 


Milwaukee, TFis., Mar, 21, 1902. 
Mr. Herman E. Gasch, 1307 F St., N. W., Washington, D. C. 

Dear Sir: In reply to your favor of the 18th inst. requesting an 
expression of an opinion from us as to what remuneration we would 
be willing to make Mr. O’Brien for his consent to an assignment by 
AYm. Engel of his lease of the Engel Hotel property in Washington 
to the Pabst Brewing Company, we beg to say that as our Mr. Sehucht 
has previously explained to Mr. McNally, the only object we have in 
view in this matter is one of security for the money invested by us 
in the premises, and which, as you well know, Mr. Engel is per¬ 
fectly willing to give us providing Mr. O’Brien will consent. 

Now, while Mr. O’Brien is neither asked to part with any of his 
rights or privileges under the present lease, nor to grant any new 
privileges to the Pabst Brewing Company as tenants, which are not 
already enjoyed by Mr. Engel, we are willing, as explained above, for 
the sake of security only, to pay $1000. in cash to the owner, Mr. 

O’Brien, for his "consent to the assignment to us with the 
35 privilege of subletting to others, wc however remaining re¬ 
sponsible for the rent. 

This sum, if Mr. O’Brien chooses to accept it, will be just that 
much in his pocckt without giving anything in return except his 
consent which costs him nothing and leaves his present position as 
landlord undisturbed in every particular. 

Kindly submit this offer to Mr. O’Brien through his attorney Mr. 
McNally", and let us know whether he elects to avail himself of it 
or not. 

Yours truly, 

PABST BREWING COMPANY, 
By FRED PABST, Jr., 2nd V, P” 


was thereupon offered in evidence to which counsel for the defendant 
objected, on the grounds, among others, that it was incompetent, im¬ 
material and irrelevant; that it does not tend to establish the al¬ 
leged agreement set up in the declaration; is at most an unaccepted 
offer and does not constitute a contract under the statute of frauds 
binding upon the defendant which said objection was by the Court 
overruled, and said letter was admitted in evidence, against the de¬ 
fendant’s said objections. 
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Said witness thereupon further testified that after the receipt of 
said letter, the same was submitted by him, as attorney, to O’Brien; 
that there had been negotiations long prior to the date of said letter; 
that Gascli and Schucht came to his office and gave him that letter to 
submit to O’Brien; that Gasch and Mackall, the attorney, had pre¬ 
vious interviews with witness, in which the witness told them 
36 at the outset of the matter that O’Brien was an old feeble gen¬ 
tleman, and did not want to be annoyed about those things, 
that he had retired from business, and witness did not think he would 
consent to any assignment ; that the witness thinks he told Gasch and 


Schucht or either one of them that when they first came to him, but 
does not know whether they were both together or not; that then 
Gasch came with Mackall and witness told them he had spoken to 
O’Brien and the latter would not consent to any assignment, but 
witness thought if he did consent to any assignment O’Brien would 
want $5000; that Mackall then asked witness, if the latter had any 
objection to lhs. Mackall’s going to O’Brien’s house, and witness told 
him no, and gave him the number of the house; that the next step 
in the matter was the letter read in evidence, which he submitted to 
Mr. O’Brien; O’Brien said he would not consent to it for less than 
$5000; that then the matter pended for a little while, these negotia¬ 
tions running 3, 4, or 6 months, that witness introduced Schucht to 
O’Brien, and they had several interviews. The said witness further 
testified that finally (they agreed that they would give O’Brien 
$2000. for his consent to that assignment); we fixed a day. 

And thereupon and before the witness had finished the sentence 
the attorney for the defendant objected to any statement by witness 
as to what the agreement was, because it was not in writing, and 
moved to strike out anything that the witness said touching a verbal 
agreement, which objection was by the court sustained and motion 
granted, to the extent of striking out the words in brackets; 
37 to which ruling of the Court the plaintiffs, by their attorney, 
then and there excepted, and the exception was noted by the 
Justice presiding on his minutes before the jury retired to consider 
their verdict. 

After the noting of said exception, making the same a part of the 
record, and which is also made a part hereof, the witness further testi¬ 
fied that they had an arrangement or agreement to meet at witness’ 
office, and latter was to have O’Brien there, and Gasch and Schucht 
were to be there and after the negotiations witness testified to, Gasch 
and Schucht both came to witness’ office with these papers and 
O’Brien signed it (being the papers attached to the said deposition of 
O’Brien in this case). O’Brien signed and sealed it and acknowl¬ 
edged and delivered it to the Pabst. Brewing Company, which they 
accepted and took away; counsel objected to that part of the answer 
of the witness in which he stated that the paper was delivered, stating 
that the question of delivery depends on the facts, as to what took 


place, thereupon the witness volunteered and said there was nothing 
took place and further testified that the paper was delivered to Gasch 
and Schucht; that after it was delivered to Gasch, the latter and 
Schucht said they would be back in a half an hour, and O’Brien and 
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witness waited an hour for them; they did not come back, that noth¬ 
ing at that time was said about the payment of the $2000.00 as that 
had been determined upon prior to the execution of the paper. 
Thereupon the papers executed by Q'Brien, (being the same papers 
appearing in the evidence of Daniel O’Brien and not here in- 

38 serted for a second time) were offered in evidence by the 
plaintiffs to which counsel for the defendant objected, on the 

grounds among others that it was incompetent, immaterial and irrel¬ 
evant; that it does not tend to establish the alleged agreement set up 
in the declaration, is at most an unaccepted offer and does not con¬ 
stitute a contract under the statute of frauds binding upon the de¬ 
fendant which said objection was by the Court overruled, and said 
papers admitted and read in evidence. 

The witness then further testified that after Gasch and Schucht 
left the office that afternoon with the paper, some time elapsed before 
he got into communication with them, telephoned Gasch or met him, 
that Gasch told him that he had taken the papers down to Engel to 
sign them and that the latter and Schucht became very excited over 
the matter; that the papers were around to Mr. Maurice Smith’s 
office, a member of the bar, now dead; that he went to Smith’s office, 
but prior to that witness was instructed by O’Brien to get the papers 
and bring suit. 

Thereupon the direct examination of said witness being concluded, 
on cross-examination by the attorney for the defendant he testified 
that he testified in this case in the former trial; that nothing was 
said about the payment of the two thousand dollars at the time 
papers were handed to Schucht and Gasch, that was determined 
upon before the engagement to meet for the execution of the papers; 
nothing was said on that day; that it was not understood, nor did 
Gasch and Schucht state to witness positively' in substance that when 
they came back and Engel had executed the assignment, they 

39 would bring the money; that we had nothing to do with 
Engel at all, not a thing in the world to do with Engel; that 

Gasch did not tell witness that he had a check in his pocket and 
would go down there, and if he could get Engel to make the assign¬ 
ment, he would come back and give him the $2000, but Schucht 
said on prior occasions that he had a certified check to give O’Brien 
when he gave that consent, nothing was said there about money, 
they simply took the papers and said they would be back in half an 
hour and we waited for probably an hour; that witness’ understand¬ 
ing was that, they were coming back to pay the money; that witness 
had no understanding as to where they were going, not a word; he 
had a supposition as to where they were going; they, O’Brien and the 
witness, waited at the office expecting them to come back for half an 
hour; that neither witness or O’Brien heard anything about it until 
witness got into communication with Gasch, whether he went to 
see or telephoned Gasch does not know, who informed witness where 
the papers were, and that was about a week after the transaction took 
place in witness’ office; he went to Gasch and got an order from him 
on Smith to deliver the papers to witness, which order he presented 
and got both these papers, gave them to Mr. Forrest and instructed 
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him to bring suit on them; that after getting them from Mr. Smith 
he did not show them to O’Brien, and does not think O’Brien saw 
them after he executed them; that O’Brien was very indignant and 
instructed witness to bring suit right away; that at the time he went 
to see Gasch to get papers back he did not demand $2000 and never 
did demand it of him; that he did not think there was any 

40 occasion for it when two gentlemen come to your office, take 
papers away and say they will be back in half an hour, and 

treat you in a shabby way like that; I think it was superfluous; did 
not think they were a good for nothing crowd, thought they were 
honorable gentlemen, but think they treated us very shabbily; not¬ 
withstanding this he waited three weeks before he went to find out 
about the $2000 or to make demand; that there was no occasion for 
demand, as the suit was sufficient demand; that no demand was ever 
made until Mr. Forrest got the matter just before the suit was filed; 
that as soon as witness got papers they were turned over to Mr. For¬ 
rest, and he was instructed to bring suit; he does not think that 
Gasch came to him the next day and told him that Engel had re¬ 
fused to sign the papers, am pretty positive he did not; that when 
he went to get the order from Gasch to get the papers back he prob¬ 
ably might have told Gasch that he was sorry the thing had fallen 
through, he don’t say he said that, but probably would; asked if 
that was the way he regarded it at that time, lie said, “Well of 
course I regretted anything that necessitated a suit”; that he could 
not say whether or not he said anything to Gasch about suit; that 
it is not a fact that he told Gasch that lie was sorry that the thing 
had fallen through and he might as well have the papers back; that 
he asked Gasch if he would be kind enough to give him an order 
for the papers and Gasch dictated an order, which witness took and 
gave to Smith; did not read the order given him by Gasch, and can¬ 
not identify the carbon copy of July 7, 1902, that when the matter 
was first spoken of to O’Brien, the latter asked witness if it 

41 would hurt Engel, and witness told O’Brien he did not think 
it would but sent for Engel, who came up in response to 

witness’ office twice and told him that he, Engel, wanted this thing 
done, and to prevail upon O’Brien, if he could consistently do so, 
to sign this release; that the Pabst Brewing Company had been very 
kind to him, and he, Engel, was indebted to them in a very large 
sum of money and wanted to secure them, and witness told O’Brien 
that; that witness did not testify at the former trial of this case that 
O’Brien had expressly stated during negotiations that he, O’Brien, 
would not give an assent to the assignment of this lease, except with 
the understanding that Engel actually made an assignment of the 
lease himself; that witness testified at the last trial that he told 
Gasch and Schucht that there was no use opening negotiations or 
having anything to do with O’Brien unless Engel consented to this 
assent of assignment; that it was not understood between witness 
and O’Brien, and all the parties to this transaction, that what 
O’Brien did was conditioned upon Engel making this assignment, 
but it was just the other way, as they, witness and O’Brien, had 
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nothing to do with Engel at all; he, Engel, was the Pabst Brewing 
Company’s man. 

The cross-examination of the witness being concluded, and there 
being no further examination of him, the plaintiffs further to main¬ 
tain and prove the issues upon their part joined offered and read in 
evidence to the jury the following letters: 

42 Offices of Padgett & Forrest, Attorneys at Law, Stewart Build¬ 
ing, 6th and D Sts. N. W. 


Washington, D. C., Nov, 24, 1902. 
Pabst Brewing Co., c/o Fred Pabst, Jr., 2nd Vice-Pres. 

Dear Sir: I represent Mr. Daniel O’Brien of the City of Wash¬ 
ington, District of Columbia with whom the Pabst Brewing Com¬ 
pany, through its regularly authorized agent, made a contract or 
agreement wherein and whereby the Company promised to pay my 
client the sum of $2,000 if he gave his consent to an assignment by 
William Engel of the latter’s lease of the Engel Hotel property in 
Washington, D. C., to the Pabst Brewing Company. After the mak¬ 
ing of said agreement Mr. O’Brien in writing gave his consent ac¬ 
knowledging the execution of such instrument before a Notary 
Public and placed the same in the hands of an authorized agent of 
your Company. Upon the giving of such consent in writing and 
turning over the same to the Company there then became due Mr. 

. O’Brien under said agreement or contract of the Company the sum 
of $2,000. The Company has failed to pay said sum as agreed 
upon. I write therefor- as representing him demanding of you the 
keeping of your contract with him and the payment to him of said 
sum at once. 

Very respectfully, EDWIN ^ FORREST, 

Attfy for Dan. O'Brien . 


43 Offices of Padgett & Forrest, Attorneys-at-Law. Stewart Build¬ 
ing, 6th and D Sts. N. W. 

Washington, D. C., Dec. 3rd, 1902. 
Pabst Brewing Co., c/o Fred Pabst, Jr., 2nd Vice Pres. 

Dear Sir: Herewith find copy of communication mailed to you 
last Monday week from which I have received no reply. Kindly let 
me know by return mail what the Company intends to do respecting 
the matter. 

Very respectfully, 


EDWIN FORREST. 
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Pabst Brewing Company. 


Fred Pubst, President. 

G. G. Pabst, 1st Vico Pres. 

Fred Pabst, Jr., 2nd Vice Pres. 

Frank R. Falk, Treasurer. 

Clras. W. Henning, Secretary. 

Established 1844. 

Capacity: 2,000,000 Barrels Per Annum. 


Milwaukee, A Vis., Dec. 5, 1902. 

Mr. Edwin Forrest, Stewart Building, 6th and D Sts. N. W., Wash¬ 
ington, D. C. 

Dear Sir: Replying to your favor of the 3rd hist., we herewith 
refer you to Mr. Herman Gasch, of your city. 

Yours truly, 

PABST BREWING COMPANY r , 
By FRED PABST, Jr., 2nd V. P. 


44 And thereupon, the foregoing being all of the evidence ad¬ 

duced at the trial on behalf of the plaintiffs, they rested. 

Whereupon the defendant by its attorney moved the Court to in¬ 
struct the jury to return a verdict for the defendant; to the granting 
of which motion the plaintiffs by their attorney then and there ob¬ 
jected, but the Justice presiding overruled said objection, and 
granted said motion. To which ruling the plaintiffs by their attor¬ 
ney then and there, and before the jury returned their verdict in ac¬ 
cordance with the direction and instruction of the Court, excepted, 
and the exception was duly noted by the Justice presiding on his 
minutes before the jury returned tlicir verdict herein. 

Because the matters and things hereinbefore recited and set forth 


are not matters of record, the plaintiffs, in order to avail themselves 
of the same on appeal by them to the Court of Appeals of the Dis¬ 
trict of Columbia, move the Court to have the same made a part of 
the record, which motion is by the Court granted; and the plaintiffs 
further move the Court to sign and seal this Bill of Exceptions to havo 
the same force and effect as if each and every one of the Exceptions 
herein noted had been separately signed and sealed, which motion is 
by the Court granted. And the plaintiffs request the Court to sign 
and seal this their Bill of Exceptions according to the statute in 
such case made and provided, and it is accordingly done now for then 
this 6th da.v of May 1907. 

DAN TIIEW WRIGHT, Justice, [seal.] 
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45 Plaintiffs' Order for Transcript of Record. 

Filed May 11, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 45830. 

John E. McNally et al., Executors, &c., 

vs. 

Pabst Brewing Co. 

The Clerk of the Court will prepare transcript of record in this 
case for the Court of Appeals of the District of Columbia on appeal 
by plaintiffs thereto from the-judgment rendered against them: 
such transcript to consist of the following: 

1. Declaration and affidavit. 

2. Pleas and affidavit. 

3. Joinder in issue. 

4. Verdict for defendant. 

5. Motion for new trial. 

6. Judgment on verdict. 

7. Appeal in open court. 

8. Bond given. 

9. Bill of Exceptions. 


Mav 11" 1907. 


EDWIN FORREST, 

Attfy for Pl’t’fs. 


46 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
45, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
nart of this transcript, in cause No. 45830, At Law, wherein Mary 
Ellen O'Brien, rt al.. Executors, are Plaintiffs, and Pabst Brewing 
Company, a Corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of May, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supremo court. No. 
1791. Mary Ellen O’Brien et al,, executors, etc,, appellants, vs. 
Pabst Brewing Co., a corporation. Court of Appeals, District of 
Columbia. Filed May 23, 1907. Henry W. Pledges, clerk. 
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OCTOBER TERM, 1907. 


No. 1791. 


MARY ELLEN O’BRIEN and JOHN E. McNALLY, 
Executors op the Estate op Daniel O’Brien, De¬ 
ceased, Appellants, 

■vs. 

PABST BREWING COMPANY, a Corporation, 

Appellee. 


BRIEF OF APPELLANTS. 


Statement of Case. 

Daniel O’Brien, deceased, in his lifetime, as the owner of 
premises known as the Emmett House, a hotel and restau¬ 
rant situate at the southeast corner of New Jersey avenue 
and C street N. W., in this city, on February 15, 1900, 
leased the same to William A. Engel, who went into pos¬ 
session thereof, for a period of 10 years at an annual rental 
of $1,800, with the right to a renewal of the lease for five 
years more at an increased rental of $160 a month, and the 
sole right or option of purchasing said real estate at any 
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time during the lease or its renewal after February 15, 1903, 
on the terms and conditions set out therein; and the lease 
further provided that said Engel should not sublet the 
premises or any part thereof or transfer possession thereof 
or assign the lease “without the written consent first had 
and obtained” of O’Brien (R., 9-10). 

There were two trials of this case. Prior to the first trial 
the deposition of the original plaintiff, Daniel O’Brien, was 
taken, and it appears from the bill of exceptions, wherein 
his testimony is set out at length, that his testimony was 
taken at his home in this District; that lie was then 70 
years of age; his then condition of health bad; could not go 
out; under care of a physician (R., 9); that he goes out 
once in three or four days; that the doctor does not come to 
see him every day; that it had then been about ten days 
since he was confined to his bed (R., 15); that he had known 
John E. McNally, a member of the bar, for thirty or forty 
years; had known Herman E. Gasch for about four years; 
that the paper shown him, purporting to have been acknowl¬ 
edged before a notary public on June 11, 1902, bears his 
(O’Brien’s) signature, as also the duplicate of original 
shown witness (R., 12, 13); that the lease referred to in 
papers is the lease shown him and offered in evidence (R., 
9, 10, 11); that he "was in McNally’s office when he signed 
papers; that Seliucht was present at time; that McNally 
handed paper to Seliucht, and Gasch went away with it; 
that Gasch is the gentleman who was present at taking of 
deposition; the papers, giving O’Brien’s consent to assign¬ 
ment of lease from William O. Engel to the Pabst Brewing 
(Jo, in consideration of two thousand dollars, were then 
offered and read in evidence (R., 12 to 15) and acknowl¬ 
edgment before notary public (R., 13 and 15); that after 
the papers bearing his name were taken as stated he did 
not see either one of them; that the $2,000 named in papers 
was never paid to him for giving his consent or signing the 
paper, by the defendant or any one acting for it (R., 15); 



3 


that, in the negotiations with the agent of the defendant, 
McNally represented him and was his attorney; that he left 
everything to him; that McNally was to go out and do as 
he pleased after consulting him, as plaintiff was an old man 
and did not want to be bothered and did not want to be 
asked questions or annoyed about it; that McNally engaged 
Forrest for him and made the arrangements for him; that 
he had nothing to do with the matter except to instruct 
McNally as to the price, until he met at the office for the 
purpose of executing the papers; that he did not understand 
that when the paper was executed by him it was to be signed 
by Engel; that it was not understood that when they got 
Engel to sign that paper he was to be paid; that he first 
made demand of the defendant for the $2,000 about six 
months and a half from the time they came to see him first; 
that he made demand for it through McNally; that he never 
made any personal demand; that he signed the paper and 
turned it over to them without, the money, and they said 
they were coming back to pay him (R., 16); that they did 
not say where they were going and gave no intimation 
whatever as to where they were going; that Gasch and 
Schucht did not come back in an hour or as long as witness 
stayed in McNally’s office; that he does not know how long 
it was after that that he next saw McNally, as he was sick 
at the time and sometimes he would not go out for two 
weeks, and he forced himself out that day (R., 17); that 
he thinks Schucht was the gentleman who said he was 
going to pay plaintiff $2,000 in a half an hour, as he said 
he would be back in that time; that he said he would be 
back in half an hour and pay him the money, and that is 
all ho remembers his saying on the subject of paying the 
money; that he did not demand payment of the $2,000 at 
the time he delivered the papers to them, as the gentleman 
said he would be back in half an hour and pay him the 
money, and he was satisfied with what they said (R., 18). 
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John E. McNally testified that he was a member of the 
bar and one of the executors of the late Daniel O’Brien, 
whom witness knew in his lifetime; that he received from 
Herrman E. Gasch, representing the defendant, in Wash¬ 
ington, the letter addressed to Gasch, signed by Fred Pabst, 
second vice-president of defendant, and he thinks at the 
time Gasch was accompanied by Schuclit, the auditor of 
defendant; that witness was attorney for O’Brien and repre¬ 
sented him in the transaction finally culminating in the 
consent of O’Brien to the assignment of the lease to defend¬ 
ant; that after said letter was placed in witness’ possession 
he brought it to the attention of O’Brien (K., 18; sec letter, 
R., 19); that after the receipt of said letter the same was 
submitted by witness, as attorney, to O’Brien; that there had 
been negotiations long prior to the date of said letter; that 
Gasch and Sehncht came to witness’ office and gave him the 
letter to submit to O’Brien, which witness did; that O’Brien 
said be would not consent to it for less than $5,000; that the 
matter pended for a little while, the negotiations running- 
three, four, or six months; that witness introduced Sclmcht 
to O’Brien, and they had several interviews; that they had 
an arrangement or agreement to meet at witness’ office, and 
after the negotiations witness testified to Gasch and Schuclit 


came to witness’ office with the papers and O’Brien signed, 
sealed, and acknowledged it (being the papers attached to 
deposition of O’Brien—R., 12 to 15) and delivered it to the 
Pabst Brewing Company, which they accepted and took 
away; that after it was delivered to Gasch, the latter and 
Sehueht said that they would he back in a half an hour, and 
O’Brien and (R.. 20,) witness waited for them, but they did 
not come back; that nothing at that time was said about the 
payment of the $2,000, as that had been determined upon 
prior to the execution of the paper; that it was not under¬ 
stood, nor did Gasch and Sehueht state to witness positively 
in substance, that when they came hack and Engel had 
executed the assignment, they would bring the money; that 
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O’Brien had nothing to do with Engel at all, not a thing in 
the world to do with him; that Gas eh did not tell witness 
that he had a check in his pocket and would go down there, 
and if he could get Engel to make the assignment he would 
come hack and give him the $2,000, hut Schucht said on 
prior occasions that he had a certified check to give O’Brien 
when he gave that consent; nothing was said there about 
money; that witness had no understanding as to where they 
were going—not a word (It., 21) ; that when the matter was 
first spoken of to O’Brien, the latter asked witness if it would 
hurt Engel, and witness told O’Brien he did not think it 
would, but witness sent for Engel, who came in response to 
witness’ office twice, and told witness that he (Engel) wanted 
this thing done, and for witness to prevail upon O’Brien, if 
he could consistently do so, to sign this release; that the 
Pabst Brewing Co, had been verv kind to him and he 
(Engel) was indebted to them in a very large sum of 
money, and wanted to secure them, and witness told O’Brien 
that; that witness did not testify at the former trial of this 
case that O’Brien had expressly stated during negotiations 
that he (O’Brien) would not give an assent to the assign¬ 
ment of tliis lease except with the understanding that Engel 
actually made an assignment of the lease himself; that wit¬ 
ness testified at the last trial that he told Gasch and Schucht 
that there was no use opening negotiations or having any¬ 
thing to do with O’Brien unless Engel consented to this 
assent of assignment; that it was not understood between 
witness and O’Brien and all the parties to this transaction 
(hat what O’Brien did was conditioned upon Engel making 
this assignment, but it was just the other way, as they (wit¬ 
ness and O’Brien) had (R, 22) nothing to do with Engel 
at all (R, 23). 

The foregoing is substantially a recital of all the material 
testimony given on behalf of the plaintiffs. At its conclu¬ 
sion the court, on motion of the defendant, instructed the 


___ 
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jury to return a verdict for it, which was granted, and ex¬ 
ception was noted. 

The plaintiffs thereupon, and in due time filed a motion 
for a new trial, which was overruled, judgment was given 
by the court on the verdict, appeal was noted in open court, 
and bond was executed and filed. 

* 

Assignment of Errors. 

1. The court erred in striking out from the testimony 
given by the witness McNally the words “they agreed that 
they would give O’Brien $2,000 for his consent to that 
assignment.” 

2. The court erred in directing the jury to return a 
verdict for the defendant. 


ARGUMENT. 

The two errors assigned will be treated and considered to¬ 
gether—in what the appellants have to say in support of a 
reversal of the verdict and judgment below. To understand 
the appellants’ position it is necessary and essential to recite 
a few pregnant facts appearing in the record. 

It appears in evidence (R., 19) that on March 21, 1902, 
the defendant wrote to its agent in this city that it was 
willing, “for the sake of security only, to pay $1,000 in 
“cash to the owner, Mr. O’Brien, for his consent to the 
“ assignment to us with the privilege of subletting to others, 
“ we, however, remaining responsible for the rent,” and to 
“ submit this offer to Mr. O’Brien through his attorney, Mr. 
“ McNally, and let us know whether he elects to avail him- 
“ self of it or not.” In the same letter it is further recited 
that “the only object we have in view in this matter is 
“ one of security for the money invested by us in the prem- 
“ ises, and which, as you well know, Mr. Engel is perfectly 
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“ willing to give us, providing Mr. O’Brien will consent. 

“ Now, while Mr. O’Brien is neither asked to part with 
“ any of his rights or privileges under the present lease, 
“ nor to grant any new privileges to the Pabst Brewing Co. 
“ as tenants, which are not already enjoyed by Mr. Engel, 
“ we are willing, as explained above, for the sake of security,” 
&c. 

Again: “This sum, if Mr. O’Brien chooses to accept it, 
“ will be just that much in his pocket without giving any- 
“ thing in return, except his consent, which costs him noth- 
“ ing and leaves his present position as landlord undisturbed 
“ in every particular.” 

It appears further (11., 20) that the above-recited prop¬ 
osition was submitted tt> O’Brien by the witness McNally, 
to whom the letter had been delivered, and “O’Brien said 
“ he would not consent to it for less than $5,000; that then 
“ the matter pended for a little while, these negotiations 
“ running for three, four, or six months; that witness 
“ (McNally) introduced Schucht to O’Brien and they had 
“ several interviews.” McNally then testified “that finally 
“ they agreed that they would give O’Brien $2,000 for his 
“ consent to that assignment.” 

On motion of the defendant, the court struck out the 
words testified to by McNally, “they agreed that they would 
give O’Brien $2,000 for his consent to that assignment.” 

The objection made and motion to strike out by the de¬ 
fendant was made upon the ground “that the agreement 
was not in writing,” and in its motion (R., 24) to have the 
court instruct the jury to return a verdict for the defendant 
no reason is assigned, nor does the record disclose upon what 
ground the court acted in granting the motion. 

It appears further from the record that the papers pre¬ 
pared for O’Brien’s signature in duplicate and set forth in 
the record (R., 12 to 15) were brought to the office of 
McNally by Gasch and Schucht, and that “ O’Brien signed 
“ and sealed it and acknowledged and delivered it to the 
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u Pabst Brewing Company, which they accepted and took 
“ away ” (R., 20). 

Now, by comparing the letter of March 21, 1902 (R., 19), 
with the written consent under seal of O’Brien (R., 14), it is 
seen that the only request made of O’Brien or consideration 
asked by the defendant in return for the payment of $1,000 
for his (O’Brien’s) consent to the assignment of the lease-is 
“ the privilege of subletting to others, we, however, remain- 
“ ing responsible for the rent,” is agreed to and incorporated 
in the within consent under seal of O’Brien “ that said 
“ Pabst Brewing Company shall be allowed to sublet the 
“ said real estate in and upon the following conditions, to 
“wit: First, that no sub-tenant shall be permitted to carry 
“on any unlawful or dangerous business in said premises; 
“ and, second, that the Pabst Brewing Company shall always 
“be responsible for the payment of the rent under said 
“ lease covenanted to be paid.” The addition of the words, 
“ that no sub-tenant shall be permitted to carry on any 
“ unlawful or dangerous business in said premises,” it is 
submitted, would attach to the lease or any lease, whether 
incorporated therein or not, it not being presumed that the 
lessor would give his consent to such unlawful or dangerous 
use, even though the prohibition be not made a part of the 
lease or a condition to the lessor’s consent to an assignment 
thereof. The increase of the amount to $2,000 was agreed to 
by the defendant, it having prepared and presented the 
paper for signature to O’Brien, who signed, sealed, acknowl¬ 
edged it, and gave it to Gasch and Scliucht, who accepted it 
and left McNally’s office with it. 


According to the terms of the proposition of the company, 
modified only as to the consideration which was accepted 
by the defendant by the tender of the paper to O’Brien, 
prepared by it, and to which O’Brien gave his written con¬ 
sent under the circumstances stated, the contract was then 


complete, so far as O’Brien was concerned; there was nothing 
else for the latter to do, and he was entitled to the payment 




to him of the $2,000. The proposition of March 21, 1902 
(R., 19), says that “the only object the company had in 
“ view was one of security for the money invested in the 
“ premises,” and it was willing, “for the sake of security 
“ only, to pay $1,000 in cash to the owner, Mr. O’Brien, 
“ for his consent to the assignment,” and this sum “will 
“ be just that much in his pocket, which costs him nothing 
“ and leaves his present position as landlord undisturbed in 
“ every particular.” 

The proposition of defendant of March 21, 1902, was 
offered, and allowed in evidence by the court, and read to 
the jury as a part of the plaintiff’s case, as also was the 
written consent of O’Brien to the assignment of the lease as 
prepared by the defendant and given to O’Brien for ex¬ 
ecution. This being so, it is difficult for the plaintiffs to 
understand upon what theory or principle of law the court 
below instructed the jury to bring in a verdict against them. 
With this testimony admitted the plaintiffs’ case was made. 

The defendant in its proposal asked nothing of O’Brien 
but his consent, which was given, and it wanted that consent, 
as the company wrote, as security, as Mr. Engel was per¬ 
fectly willing to assign, if O’Brien consented. Nothing was 
said in either paper about Engel’s assignment of lease being 
a condition precedent to the fulfillment of the company’s 
agreement to pay. In fact, the written consent recites the 
receipt of the consideration, though never paid. 

It may be that the court rested its decision on the ground 
that the case as made by plaintiffs brought it within the 
provisions of the statute of frauds, though such a defense 
was not interposed by plea, as it should have been, if relied 
upon. The provisions of the statute of frauds in this Dis¬ 
trict is found in section 1117 of the Code. A reading of its 
terms will at once convince one that it has no application to 
the case at bar. Here was a written consent under seal by 
the lessor, in which the defendant was named, the considera- 
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tion given, and the lease, the consent to the assignment ot 
which was the subject-matter identified. 

“The memorandum or note of the agreement 
should set forth the promise and the consideration, 
either by its own contents or by reference to some¬ 
thing extrinsic, by which it may be rendered cer¬ 
tain; it should be signed by one of the parties; and 
the name of the other party should appear upon it.” 

Wain vs. Walters, 5 East., 10. 

Stadt vs. Lill, 1 Camp., 342. 

9 East., 348. 

Lowders vs. Wakefield, 4 Barn. & Aid., 595. 

Champin vs. Plummer, 4 Bos. & P., 252. 

Wheeler vs. Collyer, 1st Wood. & M., 123. 

Jenkins vs. Reynolds, 2 Ball. & B., 14. 

Moseley vs, Bootliby, 3d Bing., 107. 

Lees vs. Whitcomb, 5 Bing., 34. 

Cole vs. Dyer, 1 Cromp. & Jew., 461. 

Newberry vs. Armstrong, 6 Bing., 101. 

Seers vs. Brink, 3 John., 210. 

Rodgers vs. Keeland, 13 Wend., 114. 

Peltrer vs. Collins, 3 Wend., 419. 


In this court, in the case of Johnson vs. Tribby, 27 App. 
I). C., 281, it is said: 


“Anv note or memorandum in writing which fur- 
nislies evidence of a complete and practicable agree¬ 
ment is sufficient under the statute, and parol evi¬ 
dence is admissible to explain latent ambiguities, and 
to apply the instrument to the subject-matter.” 

See also Williams vs. Morris, 95 U. S., 444. 


Bigelow vs. Armes, 108 U. S., 10. 

Cherry vs. Whalen, 25 App. D. C., 537. 
Whitney vs. Hay, 15 App. D. C., 164; 181 


U. S., 77. 


The case of the plaintiffs was clearly made out, as shown 
by the record, and it appears to counsel for the appellant 
that the court committed reversible error in instructing the 
jury to return a verdict for the defendant. The demurrer 
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of the defendant to the plaintiffs’ evidence admitted the 
truth thereof, and all fair and reasonable deductions to be 
drawn therefrom. The plaintiffs were entitled under the 
evidence, uncontradicted, to submit their case to the jury. 

Respectfully submitted, 

Edwin Forrest, 
Attorney for Appellant. 
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In % filonrt of Appeals 

OF THE DISTRICT OF COLUMBIA. 


No, 1791. 


DANIEL O’BRIEN, APPELLANT, 

vs. 

PABST BREWING COMPANY, APPELLEE. 


Brief and Argument for Appellee. 


I. 

Statement of the Case. 

This is an action of assumpsit instituted by the plain¬ 
tiff in error, Daniel O’Brien, hereinafter called the plain¬ 
tiff, against the defendant in error, the Pabst Brewing 
Company,a corporation, hereinafter called the defendant, 
to recover the sum of $2,000. It appears that the plain¬ 
tiff as owner of certain improved property in the city of 
Washington, had on or about the 15th day of February, 
1900, leased the same for a term of ten years, with right 
of renewal for five years additional, to one Wm. A. 
Engel. This lease contained the usual provisions found 
in a lease of the kind and among others a prohibition, 
against an assignment of the lease by the lessee, without 
the written consent of the landlord; it also contained an 

option to purchase the property in favor of the lessee. 

6102—1 
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The lease was duly recorded, the lessee entered into pos : 
session and remained in possession of the premises under 
said lease, continuously thereafter to the time of the 
trial of this suit. It appears that some time prior to 
March 12, 1902, the defendant began negotiations with 
the view of obtaining an assignment of the said lease y 
and a modification thereof to the end that the defendant 
should not only become the assignee of said leasehold 
estate, but should have a right, expressly denied in the 
original lease, namely the right to sublet and assign. On 
or about the 12th day of March, 1902, the defendant 
wrote to one Herman E. Gasch, a real estate 
agent in this city, authorizing him to submit an 
offer of $1,000 for the landlord’s consent to such 
assignment and modification of the lease. This let¬ 
ter was turned over to McNally, the plaintiff’s 
attorney, who says he submitted it to the plaintiff, 
while the latter says he never saw it; however this may 
be, it is clear that this offer was rejected and the sum of 
$5,000 demanded for what the defendant wanted. There¬ 
after, negotiations in the nature of personal interviews 
between the counsel and agents of the parties respectively 
continued from time to time down to a short time prior 
to June 11, 1902, when it appears the sum of $2,000 was 
agreed upon as the sum to be paid the landlord for 
assenting to such assignment and making the said modi¬ 
fication of the lease. By appointment, the landlord came 
to his attorney’s office on June 11th, and also the said 
Gasch and a Mr. Schucht agent of the defendant com¬ 
pany, who produced in duplicate a draft of an assign¬ 
ment of said lease to be executed by the lessee, 
Wm. A. Engel, followed by an assent to the fore¬ 
going assignment together with a modification of the 
lease in favor of the assignee with respect to the right 
to assign and sublet as above stated, to be executed by 
the landlord, and finally an acceptance of the liability 





as assignee thereunder and an agreement to pay the 
rent, to be executed by the defendant in its corporate 
capacity. The three instruments mentioned being all 
contained on one paper, in the order referred to. The con¬ 
sent to the assignment and the agreement to modify the 
lease recited the consideration of $2,000. These papers 
duplicate originals, were thereupon signed, sealed, and 
acknowledged by the plaintiff, and were handed to 
Schucht and Gasch, or one of them, who left with the 
understanding they would be back in half an hour. The 
papers were never executed either by the lessee or by the 
defendant, and about three weeks thereafter, upon re¬ 
quest, were turned over (both originals) to the attorney 
for O’Brien. No demand appears ever to have been 
made upon the defendant or its agents for payment of 
said sum or for an explanation as to why the matter had 
not been consummated, until about November following, 
when Mr. Forrest made written demand for the payment 
of said sum, and payment being refused, instituted this 
suit on the 15th day of December, 1902, for its recovery. 
According to the plaintiff’s testimony no demand for pay¬ 
ment on the part of plaintiff was made at the time he 
executed the papers,and there was no understanding had 
in regard thereto, and as we have seen none followed 
even when the return of the papers was requested 
by O’Brien’s attorney, and no explanation appears to 
have been asked or is given at the trial as to why the 
papers were not signed by the other parties thereto other 
than the intimation that Engel declined to make the 
assignment. Should any explanation for the failure to 
consummate the transaction be material, the burden was 
upon the plaintiff to establish it as a part of his case, 
and it must be assumed that had the plaintiff deemed it 
material to his case, and the facts were favorable, 
he would have had no difficulty in establishing it by 
proof. The declaration is in assumpsit and contains two 
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special counts and the common or money counts. In 
both of the special counts the promise on the part of 
the defendant is set forth as follows: 

“The defendant promised and agreed to pay on 
the delivery by the plaintiff of his, the plaintiff's, 
consent to an assignment by one William A. Engel, 
the lessee of the plaintiff . . . under a written 
lease, etc.” 


This is followed by the averment that— 

“the plaintiff duly executed under seal under 
date of to wit, June 11, 1902, his written consent 
to the assignment aforesaid, in accordance with 
said promise and agreement and the same was 
duly delivered to the defendant' 5 etc. 


The plaintiff by his own deposition, and the testimony 
of his attorney given at the trial, offered evidence which 
if admissible tends to establish the facts hereinbefore 
stated, and then rested, and upon motion of the defend¬ 
ant by its counsel the jury were instructed to find a ver¬ 
dict for the defendant, which was granted over objection 
and exception, noted by plaintiff’s counsel and the rul¬ 
ing of the court in this regard, constitutes the only 
assignment of error. 

The plaintiff’s theory of the case is that he was to be 
paid $2,000 for his assent to an assignment of the said 

lease and that when he gave such assent and delivered it 

♦ 

to the agent of the defendant he was entitled to the $2,000 
no matter whether an assignment was ever in fact made 
or not. 

First. As we have seen from an examination of the 
declaration, the averment is that the $2,000 was to be 
paid for the plaintiff’s assent to an assignment of a par¬ 
ticular lease by Wm , A. Engel , the lessee therein, and 
that he, the plaintiff, executed and delivered his assent 
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to such an assignment. While the paper offered in evi¬ 
dence and executed by the plaintiff only does not sup¬ 
port this averment of the declaration, in that the assent 
offered is not an assent to an assignment by said Wm . 
A. Engel , but an assent to what is neither in law nor in 
fact an assignment at all, the same never having been 
executed by Engel or anyone else. Thus the allegation 
is an assent to a particular assignment by a designated 
person of a valuable interest and estate, while the proof 
is an assent to no assignment at all. Without the signa¬ 
ture of Engel, the proposed assignment was and remained 
a mere piece of waste paper. 

Second. The evidence is clear that the payment of the 
sum of $2,000 was not only for plaintiffs assent to an 
assignment by Wm. A. Engel but further for plaintiff’s 
independent agreement that the lease should be modi¬ 
fied or amended in favor of the defendant as assignee in 
respect of not only a very important, but according to 
plaintiff’s own estimation, a very valuable right, since as 
we have seen the only agreement attempted to be proved 
is the alleged agreement on the part of the defendant to 
pay $2,000 for an assent to an assignment of a certain 
lease and a modification of the provisions of the lease 
when so assigned in favor of the assignee. In other 
words, the plaintiff alleges in his declaration that the 
defendant agreed to pay $2,000 for plaintiff’s assent 
to an assignment by Wm. A. Engel, and that the plaintiff 
executed and delivered his assent to such an assign¬ 
ment and then undertakes to establish the defendant’s 
obligation as thus stated by evidence (which if it has 
any probative force or is competent for any purpose, as 
to which we shall consider hereafter), tends to prove 
according to the plaintiff’s theory, that the obligation 
of the defendant was entirely different in two important 
matters. First, that only the naked assent of the plain¬ 
tiff was contracted for; and, second, that a material 
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amendment of the lease was to be made by the plaintiff 
in favor of the assignee, conferring upon the defendant 
a right which the plaintiff at first estimated to be worth 
$5,000. This modification of the lease, while constitut¬ 
ing an essential part of the subject-matter of the trans¬ 
action, and it is fair to say a very material part of the 
consideration for the payment to be made by the defend¬ 
ant is not mentioned or referred to in the declaration, 
thus presenting another very material variance between 
the agreement as attempted to be proved and that 
alleged in the declaration. 


II. 

Legal Propositions. 

We respectfully submit that the court did not err in 
directing a verdict for defendant and that the plaintiff 
can not recover for the reasons, among others, following: 

First. Because of the variances between the allega¬ 
tions and proofs. 

Second. Because there is no consideration for the 
alleged promise and agreement on the part of the de¬ 
fendant. 

Third. Because the alleged promise or agreement on 
the part of the defendant is not in writing as required 
by the Statute of Frauds. 

Fourth. Because there was no completed contract or 
agreement between the plaintiff and the defendant. 

I. 

Variance Between the Allegations and Proofs. 

The only evidence relied on by the plaintiff is the 
letter of March 21st (Rec., p. 19), and the unexecuted 
papers of June 11th (Rec., p. 12), the first being a mere 
indirect offer or proposition which was rejected, and the 
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latter a formal instrument, under seal, which was exe¬ 
cuted by no one except the plaintiff, the variance be¬ 
tween the allegation of the declaration and this proof has 
been fully pointed out. It is distinct and substantial. 
The plaintiff avers a promise on the part of the defend¬ 
ant to pay hima certain sum for his, plaintiff’s, assent to 
a certain assignment of a certain lease. There is no proof 
whatever of any such promise or agreement, even if we 
consider the above letter and unexecuted agreement as 
evidence, since they tend to establish an undertaking to 
pay the sum named for something entirely different. 
Hence we have not only a fatal variance, but a total 
failure of proof. 

Arrich vs. Fry, 8 App. D. C., p. 125. 

Sheehy vs. Mandeville, 7 Cranch. (U. S.), 208. 
Johnson vs. Robinson Con. Min. Co., 5 L. R. A., 
13 Colo., 258. 

Boone vs. Chiles, 10 Pet., 177. 

11 . 

The Consideration for the Alleged Promise. 

There is no proof that defendant agreed to pay $2,000 
for an assent to the assignment of the lease in question, 
the proof at most being that the $2,000 was to be paid 
for an assent to an assignment and a modification of the 
lease itself. The unexecuted paper offered by plaintiff 
and signed by him alone makes this clear (Rec., pp. 12, 
13): 

‘T hereby consent to the above assignment of 
the within lease, etc., and in consideration of 
$2,000, to me in hand paid the receipt whereof is 
hereby acknowledged, I hereby qualify the terms 
of said lease to the extent , etc.” 

Making it clear that the $2,000 was to be paid in part 
if not entirely for the qualification or modficiation of the 
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lease. This,as the plaintiff well knew, could not be done by 
him without the execution of the assignment. Can it be 
successfully maintained that the plaintiff can recover the 
consideration to be paid for granting to it or creating in 
it the defendant of a specific estate in real estate, by 
merely showing the execution by him of a paper which 
on its face, and under the conceded facts in the case can 
not and does not grant or create any estate or right in 
the defendant whatever. 

If plaintiff agreed to grant the defendant a certain in¬ 
terest before he can recover the consideration, he must 
show that the instrument by which he attempts to per¬ 
form is sufficient, and does in fact accomplish the thing 
for which he is to be compensated. In this case the 
paper executed did not in fact qualify or modify the 
lease. Hence, it follows there is absolutely no considera¬ 
tion for the alleged promise on the part of defendant. 


III. 

) 

The Statute of Frauds. 

The alleged promise of the defendant in order to be 
binding upon it must have been in writing under the 
Statute of Frauds. 

The proposition contained in the letter of March 21st, 
addressed by the defendant to its agent in Washington 
when submitted to plaintiff (Rec., p. 19) was distinctly 
and unconditionally rejected, and negotiations ceased for 
the time. The instruments of June 11th were never signed 
by the defendant. Neither of these papers constitute a 
writing whereby the defendant can be held under the 
Statute of Frauds. 

Section 1117, D. C. Code. 

Merchant vs Cook, 7 App., 391-404. 
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IV. 

Ho Completed Contract. 

Was there ever any valid or binding contract between 
the plaintiff and the defendant? 

The letter of March 21st is at most a mere offer or 
proposition. 

As said by this court in Clark vs. Read, 12 App., 343, 
at p. 354: 

“An offer is no proof of an agreement, and does 
not even tend to prove an agreement. When it is 
sought to give evidence of such an offer and ob¬ 
jection is interposed, as it may properly be, it be¬ 
hooves the party adducing such evidence to make 
proffer of the other evidence connected there¬ 
with which would make the former relevant. This 
is a well-established rule, and it is quite 'applica¬ 
ble to the present case.” 


The only other evidence in the case which it is con¬ 
tended tends to establish an agreement between the 
plaintiff and the defendant are the duplicate originals of 
June 11th, unexecuted except by the plaintiff. Itseemstoo 
.clear to admit of argument, under the facts and circum¬ 
stances of this case, that the parties contemplated that 
whatever their agreement should be it was to be in 
writing, signed by all the parties thereto. 

If this be true, then it is equally clear that there never 
was any agreement. It is manifest on the face of these 
unexecuted instruments that it was the intention of the 
parties that the lessee Engel should assign the lease to 
the defendant, that the plaintiff should assent to it and 
qualify the terms of the lease, and that the defendant 
should formally accept such assignment, and thereby 
become the tenant of the property. Neither Engel nor 
the defendant signed these papers; on the contrary,Engel 
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remained in possession of the property as tenant under 
his lease, and the defendant obtained nothing. 

In Ambler vs. Whipple, 20 Wall. (U. S.), p. 546, where 
the facts so far as the signing and delivery of the agree¬ 
ment by one of the parties are somewhat similar, the 
court says: 

“Admitting all this to be true, it is very clear 
that both parties intended to have a written in¬ 
strument signed by each as the evidence of any 
contract they might make on that subject, and 
neither considered any contract concluded until 
it was fully executed. Under these circumstances 
Ambler had a right to decline to sign the paper, 
and until he did was not bound by it.” 

Sec. 1—Devlin on Deeds, Sections 273-277. 

The conduct of the plaintiff and his attorney at the 
time the two papers were executed by the plaintiff and 
subsequently thereto is strong evidence tending to show 
that such was the true intention and understanding of 
the parties. He made no demand for payment at the 
time, nor thereafter, and on July 7th, nearly a month 
after having signed the papers, he applied to the defend¬ 
ant’s agent for their return and obtained and retained 
them both without any demand of payment or intima¬ 
tion that he regarded them as binding in any way upon 
the defendant until November 24th, when, for the first 
time, it was asserted in a letter from Mr. Forrest (Rec., 
p. 23) that the defendant was liable for the payment 
sought to be recovered in this suit. 

III. 

The Plaintiff’s Contention. 

The plaintiff appears to rest his case on the theory 
that the plaintiff was to receive $2,000 merely for his 
assent to an assignment, and that when he executed and 
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delivered such assignment he became entitled to $2,000, 
regardless as to whether there was in fact an assignment 
upon which the assent could operate. And further that 
this assent having been given by an instrument under 
seal and handed to the defendant’s agent it became by 
virtue merely of such delivery a binding instrument 
upon the defendant. This contention can not be main¬ 
tained first because as we have seen the plaintiff was 
not to receive $2,000 for his assent merely, but for a 
qualification of the lease, and, second, because the doc- 
trine of the delivery of a sealed instrument can have 
no application to a case of this kind where the papers 
were unexecuted, both originals being handed to the 
defendant’s agent manifestly for the very purpose of 
having them executed by the lessee and the defendant 
corporation. In this case it is clear that the instrument 
was to be accepted by the defendant and in writing, 
hence no presumption of the delivery arises. 

Devlin on Deeds, section 285, speaks of this character 
of contract as one between two parties and declares that 
there must be a delivery and acceptance: 

“ Though a grantor may execute a deed and 
tender it to the grantee, he still retains the title 
unless the grantee accepts the deed. If the rights 
of a creditor of the grantor intervene before ac¬ 
ceptance by the grantee, they will be protected 
against the claims of the grantee or anyone deriv¬ 
ing title under him. It is essential to the opera¬ 
tive force and validity of a deed, if not actually 
delivered to the grantee, or his agent authorized 
to receive it, to prove notice to him of its execu¬ 
tion, and such additional circumstances as will 
afford a reasonable presumption of his acceptance 
of it. The presumption that a party will accept a 
deed because it is beneficial to him, it is said, will 
never be carried so far as to consider him as having 
accepted it.” 

“An acceptance may in some cases, to be noticed 
in a subsequent section, be presumed, and this 
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presumption may arise from the retention of the 
deed by the grantee. But where an agreement is 
made that a grantor is to convey the land to the 
purchaser by a deed containing special provisions, 
and a deed is made and handed to the purchaser, 
which conveys the land to another person, the 
purchaser taking it without an examination of its 
contents, understanding and believing that it is a 
deed which vests the title in him, and retains it 
in such belief until he ascertains the truth, may 
return the deed to the vendor and require a 
conveyance in accordance with the agreement. 
Acceptance by the grantee being essential, no 
valid and effectual delivery has been made in such 
a case. There is a sufficient delivery of of a deed; 
and it passes title if it is left unconditionally with 
a third person for the use of a lunatic grantee who 
is not under guardianship, and is received by the 
grantee under circumstances that indicated an 
acceptance. Evidence of the acts and declara¬ 
tions of the grantee respecting the deed, while it 
was in his actual possession, are admissible for 
the purpose of determining whether the deed was 
accepted or not.” 

See id., section 293. 

Chick vs. Sisson, 95 Mich., 421: 

“Manual delivery is not always delivery in law 
so far as to operate to pass the title. If the cir¬ 
cumstances be such as to indicate a conditional, 
rather than an absolute delivery, then no title 
passes until the condition be fulfilled. The char¬ 
acter of the delivery must be determined by the 
acts or the words of the parties, or both.” 


In the case of Fonda vs. Sage, 46 Barbour, 123, the 
court says: 

“But I have come to the conclusion, after a 
careful consideration of the facts found by the 
referee, and of all the evidence, that the first deed 
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was never delivered, so as to take effect and oper¬ 
ate to transfer the title from the grantor therein 
to the grantee. To constitute the delivery of a 
deed, so that it shall become effectual to transfer 
title to real estate from one to another, there must 
be an acceptance by the person to whom it is 
made. Acceptance by the grantee is an essential 
part of a delivery in law.” 

In the case of Prince vs. Hudson et al., 125 Ill., 284, 
this language is used, in the third paragraph of the syl¬ 
labus: 

“The intention to deliver,on the one hand*and 
of acceptance on the other, may be shown by di¬ 
rect evidence of the intention, or may be pre¬ 
sumed from acts or declarations, or both acts and 
declarations, of the parties, constituting parts of 
the res gestae, which manifests such intention. In 
like manner the presumption of a delivery may be 
rebutted and overcome by a proof of a contrary 
intention, or of acts and declarations from which 
the contrary presumption arises.” 

Black vs. Sharkey, 104 CaL, 280. 

“ Counsel for appellant contend that inasmuch 
as there is no allegation of fraud, accident, or mis¬ 
take, in the answer, no evidence dehors the deed 
was admissible to prove the intent with which the 
deed was placed in the custody or possession of 
plaintiff, and especially not admissible to prove 
that the parties did not intend that the deed 
should take effect according to its terms.” 

“While it is true that the possession of a deed 
by the grantee is prima facie evidence that^ such 
deed was delivered by the grantor with intent 
that it should take effect according to its terms, 
yet, such possession is not conclusive evidence of 
a valid delivery, and ‘it may be shown by parol 
evidence that a deed in the possession of the 
grantor was not delivered’ (Devlin on Deeds, secs. 
294, 295, and authorities there cited). 
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“ ‘And even if the deed is deposited with the 
grantee, but for a purpose other than delivery, 
it would not take effect as a deed; nor can a title 
be derived from a deed which has not been de¬ 
livered. While, therefore, it is not competent to 
control a deed by parol evidence where it has 
taken effect by delivery, but it is always compe¬ 
tent by such evidence to show that the deed, 
though in the grantee’s hands, has never been de¬ 
livered’ (Washburn of Real Property, 311). 

“ In the case of Hastings vs. Vaughn, 5 Cal., 316, 
it was said: ‘ Delivery is a question of fact de¬ 
pending more upon intention than upon the mode 
of fulfilling the intention.' 

“In Hibberd vs. Smith, 67 Hal., 547; 56 Am. 
Rep., 726, it was said: ‘The act, solemn and au¬ 
thentic, done in writing in form but for the con¬ 
veyance of land with signature and seal, does not 
take effect as a deed until delivered with intent 
that it shall operate.’ 

“ ‘The intent with which it is delivered is all 
important. This restricts or enlarges the effect 
of the instrument.’ To the same effect is the case 
of Dennis vs. Velati, 96 Cal., 223. In all these 
cases intrinsic parol evidence was admitted to 
prove the intent. As strong cases to the same 
effect in other States see Stewart vs. Stewart, 50 
Wis., 545; Knool vs. Barnhart, 71 N. Y., 474. 

“I think, therefore, that the court did not err 
in admitting intrinsic evidence tending to prove 
that the deed was neither delivered by defendant 
nor accepted by plaintiff with the intent that it 
should take effect as a conveyance of land.” 

In the case of Newman vs. Baker, 10 App. D. C., 199, 
examination discloses the fact that there was no ques¬ 
tion about the delivery of the deed and its acceptance. 

In Devlin on Deeds, section 271, the author uses this 
language: 

“A delivery of a deed for inspection, or a de¬ 
livery to the grantee or his agent to be held while 
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the grantee has under consideration the propo¬ 
sition whether he shall accept it or not, is not a 
valid delivery. An agent of a grantee during 
negotiations for a conveyance of a parcel of land 
advanced a trifling sum of money to the grantor’s 
attorney, and received a deed, on an agreement 
that it should be returned and the money refunded 
in the event that the conveyance was not 
accepted. 

“Afterward the grantee’s agent said he did not 
think it worth his while to take the property, and 
received back from the grantor’s attorney the 
money advanced, promising to send the deed 
back to the grantor, but instead of doing this, 
he retained the deed and caused it to be recorded. 
The court held that there has been no valid de¬ 
livery and set aside the deed as a cloud upon the 
title of a subsequent purchaser from the original 
grantor.” 

Ford vs, James, 2 Abb. N. Y., 159: 

“‘A deed,’ said Grover, J., ‘may be deposited 
with the grantee or handed to him for any pur¬ 
pose other than as the deed of the grantor, or as 
an effective instrument between the parties, with¬ 
out becoming at all operative as a deed.’ A deed, 
although left in the hands of the grantee after its 
execution by the grantor, will not be effective as a 
valid instrument where the sole purpose of so leav¬ 
ing it was for transmission to a third person, with 
whom the parties had agreed it should remain un¬ 
til the occurrence of a specific event, at which 
time it should be finally delivered to the grantee 
named therein, for the purpose of awaiting com¬ 
plete execution or acknowledgment by another 
party; and such a delivery does not, in the absence 
of the further contemplated execution, give effect 
to the instrument/’ 

J. A. MAEDEL, 

D. S. MACKALL, 
Attorneys for Appellee. 
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PABST BREWING COMPANY, a Corporation, 

Appellee. 


APPELLANTS' BRIEF IN REPLY. 


The appellee in its brief (6) submits certain reasons or 
propositions why the judgment below should not be dis¬ 
turbed; they will be treated in the order assigned. 

I. 

Because of the variances between the allegations and 
proofs. 

During the trial no objection was made to the evidence 
produced by the plaintiffs on the ground of variance, nor 
was the request of the defendant to have the justice presid¬ 
ing direct the jury to return a verdict in its favor, based 
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upon any such contention. It is directly made for the first 
time in this court, and therefore should not be entertained, 
and this court has so held repeatedly. 


“The law is well settled, and the rule on the sub¬ 
ject is peremptory that questions not raised in the 
trial court will not be considered in the appellate 
tribunal.” 

Norman vs, U. S., 20 App. D. C., 497. 


But the one conclusive answer to this is that the record 
does not show that the point was made in the court below, 
and therefore should not be made here for (he first time. 

Ulman j% 9. I). CL, 21 Arm. D. C., 249. ^ w 

cJ^ <-£ ^ 

If it had been urged in the court below, and there was sub¬ 
stantial reason for it, under the practice and law prevailing, 
proper amendment could have been made, by leave of the 
court, to meet any such objection. 

Bee Sec. 399 of Code. 


However, an inspection of the declaration and a compari¬ 
son thereof with the case as presented will plainly show that 
there is no force in the point made. 

The declaration substantially alleges that the defendant 
agreed to pay the plaintiff’s testate the sum of $2,000 on the 
execution and delivery to it of his consent to an assignment 
by one William A. Engel, to the lease then existing between 
the latter and the late Dan O’Brien, and that such consent 
was given (14); and the evidence shows (19), through the 
letter of the defendant to its agent in Washington, that all 
that was required of said testate was for his consent to the 
assignment, and that consent in writing was given (14). 
The lease which was to be assigned provided, among other 
things, that the lessee “will not use the said premises or any 
part thereof for any unlawful or dangerous purpose,” and 
by taking the assignment the defendant would have been 
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bound by the terms of the lease, unless qualified or its terms 
changed by an agreement between the testate and a new 
lessee. The qualifying terms of the lease referred to in the 
written consent, are the same asked for in the letter re¬ 
ferred to. 

In the case of Arrich vs. Fry, 8 App. D. C., 125 (referred 
to in the brief), suit was prematurely brought, and the plead¬ 
ings and proof did not agree for that reason. 

In the case of Sheehy vs. Mandeville, 7 Cranch (U. S.), 
208 (also referred to), suit was brought on a promissory 
note, and the declaration omitted to state that the note was 
payable in 60 days, and the omission was held fatal. 

In the case of .Johnson vs. Robinson Con. Min. Co., 5 
L. R. A., 258 (also referred to), there was a variance be¬ 
tween the averments and the proof in the court below, and 
the plaintiff, having opportunity to cure the same by 
amendment, failed to do so, and the court would not per¬ 
mit him on appeal to take such action. 

In the case of Boone vs. Chiles, 10 Pet., 117, the Supreme 
Court held that the allegations and proof should agree. 


II. 


Because there is no consideration for the alleged promise 
and agreement on the part of the defendant. 

As shown bv the record, the lease, with the form of con- 
sent satisfactory to the defendant, was prepared by it and 
presented to the defendant for his signature, and after sign¬ 
ing and acknowledging the same, was returned to the de¬ 
fendant through its authorized agent. As shown by the 
letter of the defendant (19), its motive in procuring the as¬ 
signment was, to quote the exact language used: “The only 
object we have in view in this matter is one of security for 
the money invested by us in the premises, and which, as you 
well know, Mr. Engel is perfectly willing to give us, pro- 
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viding Mr. O’Brien will consent.” The consideration mov¬ 
ing to Mr. O’Brien for his consent was the $2,000, and on 
the part of the defendant it was obtaining security for the 
indebtedness of Engel to it, and thus protecting itself. As 
shown by the above quotation from the letter, the defendant 
was evidently assured, before approaching O’Brien, of the 
willingness of Engel to make the assignment, the only thing 
lacking being O’Brien’s consent. The latter did everything 
required of him, and, so far as any action was to be taken 
by him, his side of the contract was completed. 

III. 

Because the alleged promise or agreement on the part of 
the defendant is not in ivriting, as required by the statute of 
frauds. 

Section 1117 of the District of Columbia Code provides: 

“No action shall be brought * * * whereby 

to charge the defendant * * * upon any con¬ 

tract or sale of lands, tenements or hereditaments, or 
any interest in or concerning them * * * un¬ 

less the agreement upon which such action shall be 
brought, or some memorandum or note thereof shall 
be in writing, which need not state the consideration, 
and signed by the party to be charged therewith, or 
some other person thereunto by him lawfully au¬ 
thorized.” 

Obviously, the contract or agreement involved herein 
does not fall within the provisions of the statute of frauds, 
as above set forth in the Code, and the court below so held. 
However, O’Brien signed his name to the contract, and the 
name of the Pabst Brewing Company, the other party 
thereto, was mentioned therein, and the terms thereof were 
specifically set forth (14). 

In the case of Merchant vs. Cook, 7 App. D. C., 801, re¬ 
ferred to in appellee’s brief, there was an attempt to enforce 
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an oral agreement to charge an equitable estate with the pay¬ 
ment of fees relating to real estate, and it was held that that 
did not give the attorney a lien against the estate which 
equity would enforce; that the remedy was at law, and that 
such a contract was within the provisions of the statute of 

Because there ivcis no completed contract or 'agreement 
betiveen the plaintiff and defendant. 

The proposition (19) was submitted to Mr. O’Brien, 
through the latter’s attorney, and the amount named therein 
$1,000, was not agreed to, but was subsequently, by agree¬ 
ment, placed at $2,000, and, as thus amended, the contract 
was prepared and delivered to Mr. O’Brien, who signed the 
same according to the terms of the proposition, and delivered 
the contract as executed to the defendant, by its authorized 
agent. Nothing further was then to be done by Mr. O’Brien 
except to accept the consideration, to wit, $2,000. 

The case of Clerk vs. Bead, 12 App. D. C., 343, has no 
application to the case at bar, as it appears on the record as 
presented to this court. 

In the case of Ambler vs. Whipple, 20 Wall., 546, the 
court says the instrument in question was not drawn by 
Ambler, nor at his dictation. It was signed by Whipple, 
drawn up by him or in his presence, and made to suit his 
purpose. It is idle to say that because Ambler took a copy 
of it from Martin to examine, he became a party to it, 
though he never signed it. 


Under the heading “The Plaintiffs’ Contention” the ap¬ 
pellee has given abstracts from Devlin on Deeds, and a few 
authorities. The apparent object of these references is to 
support the claim of the Company that there was no delivery 


6 


of the deed or contract, under seal by O’Brien, or acceptance 
of same by defendant. O’Brien was dealing with the de¬ 
fendant, acting by its authorized agent, as shown in the 
testimony, and a delivery to such agent was a delivery to the 
principal, the Company. So far as the evidence adduced 
on the part of the plaintiff below is concerned, nothing ap¬ 
pears therein to show that there was any‘ condition attached 
to such delivery and acceptance. The deed could not have 
been in escrow, as it was voluntarily placed in the hands of 
the Brewing Company. 

A brief abstract of the facts in the cases referred to on 
appellee’s brief in this connection follows, and also addi¬ 
tional references to Devlin: 

The case of Chick vs. Sisson, 95 Mich., 4*21: 

This was an action to cancel two deeds. It appeared from 
the evidence that the parties to the contract were to exchange 
certain properties in a trade; that deeds were prepared and 
executed, and it was then discovered that the title of the de¬ 
fendants was imperfect or bad, and they were given a. cer¬ 
tain time within which to perfect it; in the meantime deeds 
from Chick to Sisson and Lilley were left with a certain 
trust company, without permission of grantor, plaintiff in 
suit; they were recorded, though never delivered to trust com¬ 
pany for that purpose. 

The case of Fonda vs. Sage, 46 Barbour, 123: 

In this case a deed was directed to be made by the grantee 
in a certain way; the deed was prepared at instance of 
grantor, executed and delivered by grantee, but not in ac¬ 
cord with her instructions, as she found on examination 
some time after, when handed to her; she therefore required 
grantor to execute new deed in accordance with her instruc¬ 
tions, which was done. The first deed was never recorded, but 
destroyed. Judgment creditor of party in whose favor first 
deed was made by mistake levied upon property, had it sold 




by sheriff and conveyed. Suit by grantee, under second 
deed, resulted in sale and sheriff’s deed being set aside. 
Court held also that there had been no delivery of first deed. 

The case of Prince vs. Hudson et al, 125 Ill., 284: 

In this case one William Hudson, occupying a tract of 
land and the dwelling-house thereon as a homestead, in 1863, 
about to enlist in the Army of the United States, made and 
acknowledged deed to land to wife, which he placed in a 
trunk, telling his wife that if he should be killed in the army 
to take the deed and have it recorded. He was not killed, 
but returned, and never placed it upon record. In 1883 
grantee first took deed from trunk; upon being advised it 
did not convey title, destroyed it. No delivery. 

The case of Black vs. Sharkey , 104 Cal., 280: 

In this case the deed, dated May 13, 1888, was placed in 
possession of plaintiff by Sharkey, where it remained until 
the commencement of action, a period of 13 years. Grantor, 
Sharkey, continued to reside on land until December 1, 
1888, when he died, and defendant, as administrator, has 
been in possession ever since. Plaintiff never had actual 
possession of land and never received any rent or profit there¬ 
from. Defendant contended the deed was never delivered. 
The court sustained that contention. 

The case of Neuman vs, Baker, 10 App. D. C., 199: 

A deed or any other sealed instrument cannot be deliv¬ 
ered to the grantee or obligee himself in escrow to take effect 
upon a condition not appearing upon the face of the deed or 
instrument: The delivery must be to a stranger, otherwise 
it becomes absolute at law. 
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The delivery and acceptance of a sealed instrument, al¬ 
though it be an executory agreement, gives it immediate ef¬ 
fect in law, and in an action upon it parol evidence is inad¬ 
missible to show that it was orally agreed between the parties 
before the delivery of the instrument that it should not take 
effect, unless within one year from its date one of the parties 
should do certain acts not set forth in the instrument itself. 


In Devlin on Deeds, section 269, it is said: 

“Actual manual delivery and change of possession 
are not required in order to constitute an effectual 
delivery. But whether there has been a valid delivery 
or not must be decided by determining what was the 
intention of the grantor and by regarding the par¬ 
ticular drcumstances of the case.” 

4 * ^Lf 4 ; 4 * 4 ; 

^ 

“The law prescribed no particular form of words 
or action as necessary to consummate a delivery. 
Anything done by the grantor from which it is ap¬ 
parent that a delivery is thereby intended, either by 
words or by acts, or by both combined, is sufficient” 
(Devlin on Deeds, sec. 269 and cases cited in note.) 
“It is held that a formal sealing and delivery, with¬ 
out an actual delivery to the other party, when noth¬ 
ing else is expected to be done to complete the transac¬ 
tion, will be sufficient to give immediate operation to 
a declaration of trust, or deed, or mortgage.” 

Linton vs. Brown, 20 Fed. R., 445. 

“A deed cannot be delivered to the grantee as an 
escrow. If it be delivered to him, it becomes an 
operative deed, freed from any condition not ex¬ 
pressed in the deed itself (Devlin on Deeds, sec. 314 
and many cases cited in note), and it will vest the 
title in him, though this may be contrary to the in¬ 
tention of the parties. One of the grounds upon 
which this rule is based is that parol evidence is in¬ 
admissible to show that the deed was to take effect 
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upon condition. ‘A deed 5 , says Harris, J., ‘can only 
be delivered as an escrow to a third person. If it 
be intended that it shall not take effect until some 
subsequent condition shall be performed, or some 
subsequent thing shall happen, such condition must 
be inserted in the deed itself, or else it must not be 
delivered to the grantee. Whether a deed has been 
delivered or not is a question of fact upon which, from 
the very nature of the case, parol evidence is admissi¬ 
ble. But whether a deed when delivered shall take 
effect absolutely or only upon the performance of 
some condition not expressed therein, cannot be de¬ 
termined by parol evidence. To allow a deed abso¬ 
lute on its face to be avoided by such evidence would 
be a dangerous violation of a cardinal rule of evi¬ 
dence. The deed in this case being absolute upon its 
face, and having been delivered to the grantee him¬ 
self, took effect at once. It could not have been 
delivered to take effect upon the happening of a 
future contingency, for this would be inconsistent 
with the terms of the instrument itself. Without 
regard, therefore, to any understanding which may 
have existed between the parties at the time the deed 
was delivered, it must be held to be an absolute con- 

r 

veyance, operative from that time/ 

“Sec. 316. A delivery to the agent or attorney of 
grantee has the same effect as a delivery to the 
grantee personally. A-deed so delivered cannot be in 
escrow/ 7 

Duncan vs. Pipe, 47 Ga., 445. 

A deed voluntarily placed in the hands of the grantee is 
never in escrow. 

Dawson vs. Hale, 2 Mich., 390. 

In re Hicks, 20 Mich., 280. 

Bronson vs. Bingham, 26 N. Y., 483. 

“When a perfectly executed deed of release is de¬ 
livered to a known agent of the releasee, it is in law 
a delivery to the principal, and it is immaterial by 
what verbal stipulations or conditions its delivery was 
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accompanied, as to its operation after delivery, it will, 
notwithstanding, be operative from the time of its 
delivery.” 

Devlin on Deeds, section 316. 

For reasons stated in the brief of appellants and in this 
reply brief, it is respectfully submitted that the judgment 
below should be reversed and a new trial granted. 

Edwin Forrest, 
Attorney for Appellants. 
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